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KEY MESSAGES
AND RECOMMENDATIONS

KEY MESSAGES

For over 10,000 years, peasants have freely saved, selected, exchanged and sold
seeds, as well as used and reused them to produce food. Today, these customary
practices remain essential to peasants’ right to food, as well as to global food secu-
rity and biodiversity. But the protection of intellectual property rights (IPR) over
seeds at the World Trade Organization (WTO) and the International Union for the
Protection of New Varieties of Plants (UPOV), and the promotion of commercial
seed systems have posed serious challenges to the protection of these customary
practices, and to the maintenance of peasant seed systems and agrobiodiversity.

In the European Union (EU) and EU Member States, seed laws and regulations have
been designed to cater to the needs of the agricultural industry, and the rights of
peasants have been largely neglected. Peasant seed systems and traditional knowl-
edge have not been recognised, and therefore not adequately supported. European
seed diversity has suffered a drastic decay in recent decades, largely as a result of
a normative framing that disregards the needs and realities of peasants. National
seed catalogues and the EU Common Catalogue have been designed to promote
industrial seeds and agriculture standards, largely excluding peasant seeds. Due to
strong IPR regimes, peasant seed saving, exchange and selling have been outlawed,
or severely restricted in the EU. This has discouraged, and in some cases hindered
the continuation of peasant agricultural activities.

To respond to these challenges, among others, the United Nations (UN) adopted in
2018 the UN Declaration on the Rights of Peasants and Other People Working in
Rural Areas (UNDROP), in which peasants’ right to seeds is recognized. According
to UNDROP, states shall, inter alia, ‘elaborate, interpret and apply relevant interna-
tional agreements and standards to which they are party, in a manner consistent
with their human rights obligations as they apply to peasants’ (Article 2(4)). They
shall also ‘support peasant seed systems, and promote the use of peasant seeds and
agrobiodiversity’ (Article 19(6)). And they shall ‘ensure that seed policies, plant
variety protection and other intellectual property laws, certification schemes and
seed marketing laws respect and take into account the rights, needs and realities of
peasants’ (Article 19(8)).

UNDROP’s implementation represents a unique opportunity to rebalance the lack
of support given to peasant seed systems worldwide, Europe included, compared
to the support given to industrial seed systems in recent decades. This is essential
for the protection of the lives and livelihoods of hundreds of millions of peasants,
as well as the interest of all in the preservation of crop biodiversity.

In 2018, the European Parliament (EP) called for EU Member States to support
UNDROP’s adoption, and the European Economic and Social Committee called

on European institutions and EU Member State governments to actively support
UNDROP in all future work leading up to its realization. Following these calls, and
in accordance with the need to apply international instruments adopted by the
UN General Assembly in good faith, and the need to give priority to human rights
norms in international and national laws, reflected in UNDROP’s Articles 2(4),
15(5) and 19(8), the EU and EU Member States shall ensure that their regional and
national laws and policies, as well as the international agreements to which they
are party, do not lead to violations, but to a better protection of rights of peasants,
including their right to seeds.

RECOMMENDATIONS

In accordance with UNDROP, and with the binding international treaties on which
itis based, including the International Covenant on Economic, Social and Cultural
Rights, the International Covenant on Civil and Political Rights, the Convention
on the Elimination of All Forms of Discrimination Against Women, the Conven-
tion on Biological Diversity (CBD) and its Protocols, and the International Treaty
on Plant Genetic Resources for Food and Agriculture ITPGRFA):

. The EU and EU Member States shall take appropriate measures to eliminate all
forms of discrimination against peasant women, to promote their empowerment
and to ensure that they enjoy the right to seeds without discrimination.

o The EU and EU Member States shall promote the right to seeds at the UN and in the
implementation of the CBD and its Protocols, the ITPGRFA, UNDRIP and UNDROP.

« The EU and EU Member States shall elaborate, interpret and apply international
agreements and standards in @ manner consistent with the right to seeds. This
implies that they shall, inter alia, ensure that the negotiation, interpretation and
implementation of WIPO, WTO and UPOV instruments, as well as any other inter-
national agreement protecting intellectual property rights, do not violate, but faci-
litate the realization of the right to seeds, including peasants’ right to freely save,
use, exchange and sell farmed-saved seeds or propagating material. In the UPOV
system, the EU shall change its approach to the notion of “private and non-com-
mercial use”, re-assess the farmers’ privilege and the breeders’ exception in light
of peasants’ right to save, exchange and sell farm-saved seeds or propagating ma-
terial. In the European Patent Convention System, the EU shall support the recent
developments regarding exclusions on patentability, and ensure that patent claims
do not extend to native traits.

. The EU and EU Member States shall ensure that free trade agreements to which
they are party do not lead to violations of the right to seeds of European peasants
or peasants in other countries. This implies that they shall, inter alia, stop promo-
ting the 1991 Act of the UPOV Convention when negotiating free trade agree-
ments. Instead, they shall encourage developing countries to use the possibilities
offered by TRIPS to design sui generis systems of plant variety protection.
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The EU and EU Member States shall engage in international development cooperation
to support efforts of developing countries aimed at implementing the right to seeds. By
doing so, they shall, inter alia, promote agrobiodiversity and the use of peasants’ seeds,
support the strengthening of peasants’ seed systems and ensure peasants’ participa-
tion in the design of these as well as in the design of sui generis systems.

The EU and EU Member States shall consult and cooperate in good faith with pea-
sants, through their own representative organizations, before adopting and imple-
menting international agreements that may affect their right to seeds.

The EU and EU Member States shall establish mechanisms to ensure the coherence
of their agricultural, economic, social, cultural and development policies with the
realization of the right to seeds. For example, the reform of the Common Agricultu-
ral Policy shall include provisions and conditionality requirements that support and
protect peasants’ right to seeds and seed systems.

The EU and EU Member States shall ensure that seed policies, plant variety pro-
tection and other intellectual property laws, seed marketing laws, variety registra-
tion and certification schemes respect and take into account the rights, needs and
realities of peasants. They shall, inter alia, revise their legal frameworks on seed
marketing, excluding peasant seed systems from the definition of seed marketing,
and strengthening their access to seeds by allowing peasant seeds but also seeds
from locally adapted varieties to be marketed, whether inside or outside of current
seed marketing rules, as a derogation or, better, a self-standing regime.

The EU and EU Member States shall recognize the rights of peasants to rely either
on their own seeds or on other locally available seeds of their choice, and to decide
on the crops and species that they wish to grow. They shall also ensure that seeds
of sufficient quality and quantity are available to peasants, at the most suitable
time for planting, and at an affordable price.

The EU and EU Member States shall respect, protect and fulfil peasants’ right to
seeds, including their rights to the protection of traditional knowledge relevant to
seeds, and to equitably participate in the sharing of benefits arising from the utili-
zation of seeds. They shall recognize peasants’ ancestral and innovative practices
as traditional knowledge, and acknowledge their role in the conservation, sustai-
nable use and dynamic management of crop diversity, adequately compensating
them for its maintenance and adaptation in a multi-layered European strategy on
genetic resources where they would find representation.

The EU and EU Member States shall support peasant seed systems, promote the
use of peasant seeds and agrobiodiversity, and guarantee the right of peasants to
maintain, control, protect and develop their own seeds and traditional knowledge.
They shall modify their normative framework so that peasants’ seed systems not only
exist, but also fully operate and thrive as production and conservation systems. They
shall for instance consider the impact of strict plant health regulations on peasants’
rights to seeds, and alleviate their detrimental effects. They shall also promote a fair,
impartial and appropriate system of evaluation and certification of the quality of
peasant seeds, and promote peasants’ participation in its formulation.

The EU and EU Member States shall take all necessary measures to ensure that non-
state actors that they are in a position to regulate, such as private individuals and
organizations, and transnational corporations and other business enterprises, res-
pect and strengthen the right to seeds. They shall, inter alia, prevent risks arising
from the development, handling, transport, use, transfer or release of genetically
modified organisms (GMOs), including by protecting peasants against crop conta-
mination. They shall also address the detrimental impacts that patents on plants
have on peasants’ capacity to access seeds and breeding material freely to develop
varieties and populations adapted to their local conditions and social needs.

The EU and EU Member States shall ensure the full and meaningful participation of
peasants in decision-making on matters relating to seeds. They shall also respect
and support the establishment and growth of strong and independent peasant
organizations, addressing the existing imbalance of representation compared with
more traditional actors of civil society or industry actors.

The EU and EU Member States shall ensure that agricultural research and develop-
ment integrate the needs of peasants, with their active participation. They shall,
inter alia, invest more in research on and development of orphan crops, local va-
rieties and seeds that respond to the needs of peasants, and they shall ensure
peasants’ active participation in the definition of priorities and the undertaking of
research and development

9
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1. INTRODUCTION

“To control seeds is to control life itself.”
M. Fakhri, UN Special Rapporteur on the right to food"

The United Nations (UN) Human Rights Council adopted the UN Dec-
laration on the Rights of Peasants and Other People Working in Rural
Areas (UNDROP) on 28 September 2018, and the UN General Assembly
adopted it on 17 December 2018.

Several UNDROP’s articles describe measures that states shall take to better protect
peasants’ right to seeds.? These provisions recognize, inter alia, the rights to food,
seeds and biological diversity, and define corresponding state obligations. They
provide that states shall respect, protect and fulfill the right to seeds, and that they
shall engage in international cooperation with the same purpose. Like other states,
European Union (EU) Member States shall ensure that their laws and policies, as
well as the international agreements to which they are party to, do not lead to vio-
lations, but to a better protection of the right to seeds.

This practical manual focuses on the steps that the EU and EU Member States shall
take to better protect the right to seeds.* It starts with a presentation of the pro-
tection of the right to seeds and intellectual property rights in international law
before UNDROP’s adoption, and of their inherent tensions (Part 2). It then intro-
duces UNDROP, outlines its definition of the right to seeds and states’ obligations,
and explains why it shall prevail over other international instruments, including
those protecting intellectual property rights, and over national and regional laws
and policies (Part 3). It ends with a contextual presentation of the challenges to the
protection of the right to seeds in European law (Part 4), and develops proposals to
better protect the right to seeds in the EU and EU Member States based on states’
obligations defined in UNDROP (Part 5).

1 Report of the UN Special Rapporteur on the Right to Food, UN doc. A/HRC/46/33, 24 December 2020, §78.

2 UN Declaration on the Rights of Peasants and Other People Working in Rural Areas (UNDROP), UN doc.
A/RES/73/165, 17 December 2018.

3 By ‘seed’ we mean any plant reproductive organ, including plants.

4 This manual is partially based on C. Golay and A. Bessa, The Right to Seeds in Europe, Geneva Academy,

2019. It includes information taken from this 2019 publication, summarizing it, updating it and adapting it
to offer a practical tool to all users.

2. THE RIGHT TO SEEDS AND
INTELLECTUAL PROPERTY RIGHTS
IN INTERNATIONAL LAW
(BEFORE 2018)

International law offers a number of opportunities for and challenges to
the protection of the right to seeds.> This section begins with a brief his-
tory of the right to seeds and intellectual property rights in international
law before 2018 (Sections A and B). It then presents their inherent ten-
sions and explains why it was important to adopt UNDROP (Section C).

A. THE RIGHT TO SEEDS

For over 10,000 years, peasants have freely saved, selected, exchanged and sold
seeds, as well as used and reused them to produce food.® At the end of the twenti-
eth and the start of the twenty-first century, states affirmed these customary rights
by adopting the Convention on Biological Diversity (CBD) and its Protocols, the In-
ternational Treaty on Plant Genetic Resources for Food and Agriculture (ITPGRFA)
and the UN Declaration on the Rights of Indigenous Peoples (UNDRIP).

The CBD was adopted in 1992. Today, it has acquired almost universal acceptance,
with 196 states parties.” The CBD protects important elements of peasants’ right
to seeds, through provisions aimed at ensuring the protection of indigenous and
local communities’ traditional knowledge and practices, and the fair and equita-
ble sharing of the benefits arising out of the utilization of genetic resources, in-
cluding by appropriate access to these resources.® In the Cartagena Protocol on
Biosafety, adopted in 2000 and to which more than 170 states are parties,® states
have also agreed to take steps to protect biological diversity and indigenous and
local communities from the potential risks posed by genetically modified organ-
isms (GMOs).” And, in the Nagoya Protocol on Access to Genetic Resources and

5 See also C. Golay, The Right to Seeds and Intellectual Property Rights, Geneva Academy, 2020 ; A.
Bessa and K. Veiga, The Right to Seeds and Food Systems, Geneva Academy, 2020.

6 R. Andersen, The History of Farmers’ Rights: A Guide to Central Documents and Literature, Fridtjof
Nansen Institute, 2005.

7 See the List of States Parties to the Convention on Biological Diversity (CBD).
8 See Art 8j, CBD.

9 The Cartagena Protocol on Biosafety to the Convention on Biological Diversity (Cartagena Protocol)
was adopted on 29 January 2000.

10 See in particular, Art 26, Cartagena Protocol.

1

PRACTICAL MANUAL ON THE RIGHT TO SEEDS IN EUROPE


https://undocs.org/A/HRC/46/33
https://undocs.org/A/RES/73/165
https://www.geneva-academy.ch/joomlatools-files/docman-files/The%20Right%20to%20Seeds%20in%20Europe.pdf
https://www.geneva-academy.ch/joomlatools-files/docman-files/The%20Right%20To%20Seeds%20And%20Intellectual%20Property%20Rights.pdf
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https://www.geneva-academy.ch/joomlatools-files/docman-files/The%20Right%20to%20Seeds%20and%20Food%20Systems.pdf
https://www.fni.no/getfile.php/131903-1469869845/Filer/Publikasjoner/FNI-R0805.pdf
https://www.cbd.int/information/parties.shtml
https://www.cbd.int/convention/text/
http://bch.cbd.int/protocol
http://bch.cbd.int/protocol/text/
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Benefit-Sharing (Nagoya Protocol), adopted in 2010 and ratified by more than 120
states,”” states have further defined benefit sharing obligations arising from the use
of traditional knowledge associated with genetic resources, and from research and
development on genetic resources held by indigenous and local communities.™
They have also committed, ‘as far as possible, not to restrict the customary use and
exchange of genetic resources and associated traditional knowledge within and
amongst indigenous and local communities’.”s

The ITPGRFA was negotiated for 20 years and it was adopted by consensus at FAO
in 2001. It has more than 140 states parties today™ and is the most important in-
ternational treaty in terms of its recognition and protection of farmers’/peasants’
right to seeds.

In ITPGRFA’s Preamble, states affirmed that ‘the rights recognized in this Treaty to
save, use, exchange and sell farm-saved seed and other propagating material, and to
participate in decision-making regarding, and in fair and equitable sharing of the
benefits arising from, the use of plant genetic resources for food and agriculture,
are fundamental to the realization of Farmers’ Rights, as well as to the promotion
of Farmers’ Rights at national and international levels’.’s

In ITPGRFA’s Article 9, states recognized ‘the enormous contribution that the local
and indigenous communities and farmers of all regions of the world, particular-
ly those in the centres of origin and crop diversity, have made and will continue
to make for the conservation and development of plant genetic resources which
constitute the basis for food and agriculture production throughout the world”.*®
The same article requires states parties to take measures to protect and promote
farmers’ rights, by: ‘(a) protecting traditional knowledge relevant to plant genetic
resources for food and agriculture, and affirming (b) the right to equitably partici-
pate in sharing benefits arising from the utilization of plant genetic resources for
food and agriculture, and (c) the right to participate in making decisions, at nation-
al level, on matters related to the conservation and sustainable use of plant genetic
resources for food and agriculture’. It is important to note that Article 9 provides
that a state party will do this ‘as appropriate and subject to its national legislation’.
But it also states that its provisions shall not be interpreted ‘to limit any rights
that farmers have to save, use, exchange and sell farm-saved seed or propagating
material’ (Article 9(3)). It is therefore clear that these provisions aim at protecting
customary rights that farmers/peasants have always had.

11 The Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of Benefits
Arising from their Utilization (Nagoya Protocol) was adopted on 29 October 2010.

12 See Art 5(5) and 5(2), Nagoya Protocol.
13 See Art 12(4), Nagoya Protocol.

14 See the List of States Parties to the International Treaty on Plant Genetic Resources for Food and
Agriculture (ITPGRFA).

15 See Preamble, ITPGRFA.
16 See Art 9, ITPGRFA.

In adopting UNDRIP in 2007, states recognized the right to seeds in international hu-
man rights law for the first time, by recognizing indigenous peoples’ right to main-
tain, control, protect and develop their seeds and their ownership of these seeds.*

B. INTELLECTUAL PROPERTY RIGHTS

The creation of intellectual property rights over seeds and plant varieties began in
European countries and the United States in the twentieth century, through the
protection of breeders’ rights and patents.”® This legal development was intrinsi-
cally linked to the development of a commercial breeding sector separate from
farming and, more recently, of a biotechnology sector.” Today, binding interna-
tional treaties and effective monitoring mechanisms offer strong protection to
these two forms of intellectual property rights.

The Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS),
adopted as Annex 1C of the Marrakesh Agreement Establishing the World Trade
Organization (WTO) on 15 April 1994, defines how patent laws should protect in-
novation. The TRIPS Agreement requires WTO members to provide for a minimum
patent protection of 20 years for all inventions in almost all fields of technology,
provided that they are new, involve an inventive step and are capable of industri-
al application.?® Protection is optional for plants and animals, but members of the
WTO must protect intellectual property rights over plant varieties either by patents,
an effective sui generis system (a system of its own kind) or a combination of both.*

Patents represent the most comprehensive form of protection that can be granted.
They ultimately give the right-holders — in many cases corporations — exclusive
rights over plant-related inventions. When they use a patented product or process,
peasants (like breeders) are considered to be licensees of the patent holder, and
they are frequently requested to sign agreements not to save, resow or exchange
the seeds that they buy from sellers, which may be the patent-holders or their
licensees.

While some countries have protected intellectual property rights over plant va-
rieties through patents, most countries have chosen to grant breeders’ rights. In

17 UN Declaration on the Rights of Indigenous Peoples (UNDRIP), UN doc. A/RES/61/295, 2 October
2007, Art 31(1).

18 Réseau Semences Paysannes, Seeds and Farmers’ Rights: How International Regulations Affect
Farmer Seeds, 2011, pp 14-19.

19 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 20009, &1.

20 See Art 27, TRIPS.
21 See Art 27(3.b), TRIPS.

22 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §12; Réseau Semences
Paysannes, Seeds and Farmers’ Rights: How International Regulations Affect Farmer Seeds, 2011, p 31.
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doing so, a few countries, such as Ethiopia, Malaysia, the Philippines and India*,
have chosen to develop their own sui generis system, through which they protect
both plant breeders’ and peasants’ rights.>* For example, through its 2001 Protec-
tion of Plant Varieties and Farmers Rights Act?*, India — which is a member of the
WTO and a state party to TRIPS but not a member of UPOV — protects plant variet-
ies and breeders’ rights as well as peasants’/farmers’ rights to save, use, sow, resow,
exchange, share and sell farm produce, including seeds of varieties protected by
plant breeders’ rights (Article 39).2° Norway offers another interesting example, as
it decided not to adopt a law in 2005 that would have reinforced the protection of
breeders’ rights — and allow Norway to become a member of UPOV 1991 (instead
of UPOV 1978) —because it would have been detrimental to the existing protection
of peasants’/farmers’ rights in the country.”” In 2000, the African Union developed
a Model Law for the Protection of the Rights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Biological Resources, to guide African
countries in protecting both breeders’ and peasants’/farmers’ rights.?®

In implementing TRIPS® Article 27(3.b), many countries have adopted the model
proposed by the International Union for the Protection of New Varieties of Plants
(UPOV) and its Convention (UPOV Convention).” Developing countries that have
adopted this model have usually done so as part of a trade agreement with the EU,
the United States, Japan or the European Free Trade Association (EFTA).>°

The first version of the UPOV Convention was adopted in 1961 by six Western
European countries and it entered into force in 1968. It was then revised in 1972,
1978 and 1991. Since 1999, new members are obliged to become parties to UPOV
1991. Today, more than 7o states are members of UPOV, and two-thirds of them
have ratified the 1991 Act. Members include all large commercial powers with the
notable exception of India.3* The EU has been party to the UPOV Act of 1991 since
2005, and has operated a plant breeders’ rights system that covers the territory of
its Member States since 1994.3

23 See the Farmers’ Rights Project, ‘Farmers’ Rights Legislation & Policy Database’.

24 C. M. Correa, with S. Shashikant and F. Meienberg, Plant Variety Protection in Developing Countries. A Tool
for Designing A Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991, APBREBES, 2015.

25 See the Protection of Plant Varieties and Farmers’ Rights Act adopted by the Indian Parliament.
26 The Farmers’ Rights Project, ‘Best Practices: India’s Protection of Plant Varieties and Farmers’ Rights Act’.
27 The Farmers’ Rights Project, ‘Best Practices: Norway's “No” to Stricter Plant Breeders’ Rights’.

28 See The African Model Law for the Protection of the Rights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Biological Resources adopted by the African Union.

29 UPOQV, Guidance for the Preparation of Laws Based on the 1991 Act of the UPOV Convention, UPOV
doc UPOV/INF/6/5, 6 April 2017.

30 See, for example, C. Golay and C. Dommen, Switzerland’s Foreign Policy and the United Nations
Declaration on the Rights of Peasants, Geneva Academy et al., 2020.

31 In addition to states, the EU and the African Intellectual Property Organization are also members of
UPOV. See List of UPOV Members.

32 EU Council Regulation (EC) No 2100/94 of 27 July 1994 on Community plant variety rights.

The UPOV Convention protects the rights of plant breeders who have developed
plant varieties that are new, distinct, uniform and stable (Article 5(1)). It is im-
portant to note that the novelty criterion does not mean that the plant variety
was not already known or used (by peasants, for instance). Rather, it means that
the variety was never commercialized in the formal market, or listed in an official
seed catalogue.’3 The uniformity and stability requirements imply that the UPOV
Convention cannot offer any protection to peasant varieties, which are inherently
unstable and in permanent evolution.3*

UPOV 1991 grants breeders at least 20 years of rights over novel, distinct, uni-
form and stable plant varieties (Article 19). If previous versions of UPOV already
prohibited peasants from selling protected seeds, the 1991 Act also prohibits
them from exchanging these seeds. Peasants in State Parties of UPOV 1991 can-
not save or reuse seeds of protected varieties, except on their own farms, in a
limited fashion and with due regard for the ‘legitimate interests of the breeder’,
and only provided that their government has adopted an optional exception to
this effect (Articles 14 and 15).

Intellectual property rights aim at encouraging innovation by allowing the pat-
ent-holder or the breeder to be rewarded for the investment made in the develop-
ment of a new plant variety, while at the same time — in the case of the protection
of plant breeders’ rights — allowing access to others for breeding.’s However, ex-
perts have argued that excessive protection of breeders’ rights and patents may dis-
courage innovation instead of rewarding it. For the former UN Special Rapporteur
on the right to food, Olivier De Schutter, ‘intellectual property rights reward and
encourage standardization and homogeneity, when what should be rewarded is
agrobiodiversity, particularly in the face of the emerging threat of climate change
and of the need, therefore, to build resilience by encouraging farmers to rely on a
diversity of crops’.3

33 Réseau Semences Paysannes, Seeds and Farmers’ Rights: How International Regulations Affect
Farmer Seeds, 2011, pp 32-33.

34 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §13.

35 UPOQV, UPOV Report on the Impact of Plant Variety Protection, 2005. See also UN Special Rapporteur
on the Right to Food, Seed Policies and the Right to Food: Enhancing Agrobiodiversity and Encouraging
Innovation, UN doc. A/64/170, 23 July 2009, §26; International Seed Federation, ISF View on_Intellectual
Property, 2012.

36 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §39. See also Report of the
UN Special Rapporteur on the Right to Food, UN doc. A/HRC/46/33, 24 December 2020, §89.
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C. WHERE ARE THE TENSIONS?

Intellectual property rights pose serious challenges to the protection of peasants’
right to seeds.?” While these property rights may not interfere when peasants use
only peasants’ seeds and fully operate in peasant seed systems — a situation that
states shall support in implementing UNDROP’s Article 19(6), especially when
designing seeds marketing legislation, which can directly encroach on peasant
seed systems3?, tensions appear when they use farm-saved seeds from varieties
or plants protected by intellectual property. In some countries that have adopt-
ed laws compliant with UPOV 1991, peasants face civil and, in some cases, even
criminal sanctions for saving, reusing and exchanging farm-saved seeds from com-
mercial varieties39, i.e. for conduct that should be deemed legitimate and which is
functional to society’s interest in a sustainable agriculture and the attainment of
food security’.*°

These tensions are exacerbated in developing countries, where peasants make up a
majority of the agricultural population.* In such countries, sui generis systems of
plant variety protection adapted to local specificities are better suited to protecting
the right to seeds enshrined in UNDROP.# Yet states of the Global North contin-
ue to put the UPOV 1991 model forward in their collaboration with developing
countries, as if it were the only model for the protection of intellectual property
relating to seeds.

An additional set of tensions arises in the case of so-called native traits patents,
where the protected innovation relates to identified characteristics in plants,
which may be found in peasants’ fields without their knowledge, in the local
plant varieties and seeds they have been using and saving, at times even before
the grant of the patent. In these cases, intellectual property rights create limita-

37 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, Summary and §36. See
also S. Shashikant and F. Meienberg, International Contradictions on Farmers’ Rights: The Interrelations
Between the International Treaty, Its Article 9 on Farmers’ Rights, and Relevant Instruments of UPOV and
WIPO, Third World Network and Berne Declaration, 2015.

38 See for example T. Wattnem, Seed laws, certification and standardization: outlawing informal seed
systems in the Global South, 2016.

39 Examples of countries and national laws can be found in Information sent by civil society represen-
tatives and the seed industry in response of the resolution of the Governing body of the IIPGRFA on the
relation between the ITPGRFA, UPOV and TRIPS.

40 R. Andersen, ‘Some Considerations on the Relation Between Farmers’ Rights, Plant Breeders Rights
and Legislation on Variety Release and Seed Distribution’, Input Paper for the Second Meeting Ad Hoc
Technical Committee on Sustainable Use of Plant Genetic Resources for Food and Agriculture, Rome, 2-3
March 2015. See also Right to Food and Nutrition Watch Consortium, Right to Food and Nutrition Watch:
Keeping Seeds in Peoples’ Hands, Issue 8, 2016.

41 M. Coulibaly and R. A. Brac de la Perriére, with S. Shashikant, A Dysfunctional Plant Variety Protection
System: Ten Years of UPOV Implementation in Francophone Africa, APBREBES et al., 2019.

42 C. M. Correa, with S. Shashikant and F. Meienberg, Plant Variety Protection in Developing Countries. A Tool
for Designing A Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991, APBREBES, 2015.

43 See, for example, C. Golay and C. Dommen, Switzerland’s Foreign Policy and the United Nations
Declaration on the Rights of Peasants, Geneva Academy et al., 2020.

tions to the customary rights of peasants to use, save, select, exchange, and sell
farm-saved seeds or propagating material.

An additional factor contributes to the exclusion of peasant seeds in the EU and
EU Member States: the fact that the criteria chosen to determine which seed va-
rieties can be registered in seed catalogues are the same as those used to grant
intellectual property rights — distinctness, uniformity and stability (DUS). This
implies that plant varieties protected by intellectual property rights are — with
only few exceptions — the only ones that can be registered in catalogues and be
put on the market.*

Given the tensions between peasants’ right to seeds and intellectual property rights,
there was a need to reinforce the protection of the right to seeds at international
level, including through the recognition of peasants’ right to seeds in UNDROP.*s

44 B. Magarinos-Rey, Semences hors-la-loi. La biodiversité confisquée, Editions Alternatives, 2015.

45 C. Golay, The Right to Seeds and Intellectual Property Rights, Geneva Academy, 2020.
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3. THE RIGHT TO SEEDS AND STATES’
OBLIGATIONS IN UNDROP

This part starts with a brief introduction on UNDROP’s adoption and
holistic vision (Section A), followed by an explanation of the primacy of
human rights norms in international law (Section B). It then describes
the protection afforded to the right to seeds of peasant women (Section
C), and presents the main elements of peasants’ right to seeds (Section
D) and corresponding state obligations (Section E) in UNDROP.

A. UNDROP’S ADOPTION AND HOLISTIC VISION

UNDROP was adopted in 2018, after almost 20 years of mobilisation by La Via Cam-
pesina and its allies, and 6 years of negotiation at the UN Human Rights Council.*¢

On 28 September 2018, the Human Rights Council (with its 47 Member States) ad-
opted UNDROP by a vote of 33 states in favour, 3 against and 11 abstentions. And,
on 17 December 2018, the UN General Assembly (composed of all UN Member
States) adopted it by a vote of 121 states in favour, 8 against and 54 abstentions.+

At the UN General Assembly, where all EU Member States voted, 23 of them ab-
stained to UNDROP’s adoption, 2 voted in favour — Portugal and Luxembourg —and
3 voted against — Hungary, Sweden and the United Kingdom.*®

It is important to note that the UN General Assembly, when it adopted UNDROP,
called all Governments to disseminate the new UN Declaration and to promote
universal respect and understanding thereof, without making any distinction on
the basis of the votes of states during this adoption; in conformity with the need for
UN Member States to implement UN General Assembly resolution in good faith.#

UNDROP builds upon existing UN instruments, and it fills gaps in international law.
International law is fragmented on the matter, and UNDROP’s elaboration repre-
sented a unique opportunity to recognize the rights of peasants, farmers, local com-

46 See C. Hubert, The United Nations Declaration on the Rights of Peasants - A Tool in the Struggle for
Our Common Future, CETIM, 2019. See also P. Claeys and M. Edelman, ‘The United Nations Declaration on
the Rights of Peasants and Other People Working in Rural Areas’, The Journal of Peasant Studies, Vol 47,
Issue 1, 2019, pp 1-68.

47 UN General Assembly resolution 73/165, adopted on 17 December 2018.

48 EU Member States that abstained are Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Germany, Greece, Ireland, Italy, Latvia, Lithuania, Malta, Netherlands,
Poland, Romania, Slovakia, Slovenia and Spain. In Europe, Monaco, Serbia and Switzerland (non-EU
member states) also voted in favour of UNDROP.

49 UN General Assembly resolution 73/165, adopted on 17 December 2018, §2.

munities, indigenous peoples, fisher people, pastoralists, nomads, hunters, gather-
ers, landless people, rural women and rural workers in one single instrument.s

In relation to the right to seeds, UNDROP has built on a number of binding interna-
tional instruments, including the Convention on the Elimination of All Forms of Dis-
crimination Against Women (CEDAW Convention), the CBD and its Protocols, and
the ITPGRFA. It has also built on UNDRIP, the Right to Food Guidelines adopted at
FAO in 2004°" and the reports presented by the UN Special Rapporteur on the right to
food, including the report on seed policies presented by Olivier De Schutter in 2009.52

Two of UNDROP’s main added values include its capacity to recognize individual
and collective rights that can be transformed into legal entitlements in national
and regional laws and that can become enforceable before judicial or quasi-judi-
cial bodies at national, regional or international levelsss, and its capacity to define
states’ obligations in a way that is more precise than those that are contained in
other international instruments.s*

B. THE PRIMACY OF HUMAN RIGHTS AND UNDROP OVER OTHER
INTERNATIONAL INSTRUMENTS

In international law, in accordance with the UN Charter, international human
rights instruments take precedence in the hierarchy of norms over other interna-
tional instruments, such as those protecting intellectual property rights.

According to the UN Charter, the promotion and protection of human rights is one
of the main purposes of the UN (Article 1(3)), and UN Member States pledged to
take joint and separate action to promote universal respect for human rights (Ar-
ticles 55(c) and 56). The UN Charter also provides that [ijn the event of a conflict
between the obligations of the Members of the United Nations under the present
Charter and their obligations under any other international agreement, their obli-
gations under the present Charter shall prevail’ (Article 103).55 It is also relevant to
mention that in the Vienna Declaration and Programme of Action, all UN Member
States reaffirmed that the promotion and protection of human rights is the first
responsibility of governments.s®

50 See C. Golay, Negotiation of a United Nations Declaration on the Rights of Peasants and Other People
Working in Rural Areas, Geneva Academy, 2015.

51 FAO, Voluntary Guidelines to Support the Progressive Realization of the Right to Adequate Food in the
Context of National Food Security (Right to Food Guidelines), 2004.

52 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009.

53 C. Golay, The Role of Human Rights Mechanisms in Monitoring the United Nations Declaration on the
Rights of Peasants, Research Brief, Geneva Academy, 2020.

54 C. Golay, The Implementation of the United Nations Declaration on the Rights of Peasants and Other
People Working in Rural Areas, Geneva Academy Research Brief, 2019.

55 See Arts 1,55, 56 and 103, UN Charter.

56 UN General Assembly, Vienna Declaration and Programme of Action, UN doc A/CONF.157/23, 12 July
1993, §l.1.
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The primacy of the rights of peasants, including their right to seeds, over commercial
interests protected through intellectual property rights is reflected in two UNDROP’s
articles, which provide that states shall elaborate, interpret and apply relevant inter-
national agreements and standards to which they are party in a manner consistent
with their human rights obligations as they apply to peasants (Article 2(4)), and that
they shall ensure that seed policies, plant variety protection and other intellectual
property laws, certification schemes and seed marketing laws respect and take into
account the rights, needs and realities of peasants (Article 19(8)).

C. THE RIGHT TO SEEDS OF PEASANT WOMEN

Peasant women play a key role in local and global food security — producing food
crops worldwide and earning incomes to feed their families.” Their role is also cen-
tral in peasant seed systems, where it is estimated that up to 9o percent of planting
material used in peasant agriculture are seeds and germ plasms produced, selected
and saved by women. Yet women and girls represent 7o percent of the world’s hun-
gry, and are subject to multiple discriminations in access to productive resources,
including seeds.s®

Ininternational human rights law, rural women’s rights have been recognized in Ar-
ticle 14 of the CEDAW Convention and, in a very similar way, in UNDROP’s Article
4.Read together with UNDROP’s Article 19 on the right to seeds, UNDROP’s Article 4
provides that states shall eliminate all forms of discrimination against peasant wom-
en and other women working in rural areas, promote rural women’s empowerment
and ensure that peasant women enjoy the right to seeds without discrimination.

In its General Recommendation No. 34 adopted in 2016, in which it interpreted Ar-
ticle 14 of the CEDAW Convention, the UN Committee on the Elimination of Dis-
crimination Against Women (CEDAW Committee) recognized that rural women’s
right to seeds is a fundamental human right.>

D. THE MAIN ELEMENTS OF PEASANTS’ RIGHT TO SEEDS

This section describes the main elements of peasants’ rights to seeds enshrined in
UNDROP. These are peasants’ rights (1) to maintain, control, protect and devel-
op their own seeds and traditional knowledge, (2) to the protection of tradition-
al knowledge, innovation and practices relevant to seeds, (3) to participate in the
making of decisions on matters relating to seeds, (4) to equitably participate in
the sharing of benefits arising from the utilization of seeds, and (s) to save, use,
exchange and sell farm-saved seed or propagating material.

57 FAO, The State of Food and Agriculture 2010-2011. Women in Agriculture: Closing the Gender Gap for
Development, FAO, Rome, p 5.

58 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §42.

59 CEDAW Committee, General Recommendation No. 34 on the Rights of Rural Women, UN doc
CEDAW/C/GC/34, 4 March 2016, §56.

1. PEASANTS’ RIGHT TO MAINTAIN, CONTROL, PROTECT AND DEVELOP THEIR OWN
SEEDS AND TRADITIONAL KNOWLEDGE

UNDROP

Article 19(2)

Peasants and other people working in rural areas have the right to maintain, control,
protect and develop their own seeds and traditional knowledge.

Today, the overwhelming majority of people living in rural areas in developing
countries still rely on peasant food and seed systems, which are essential to their
own food security and to global food security and biodiversity. But the protection
of intellectual property rights over seeds and the promotion of commercial seed
systems have posed serious challenges to the maintenance of peasant food and
seed systems and agrobiodiversity.

To respond to these challenges, UNDROP recognizes peasants’ right to maintain,
control, protect and develop their own seeds and traditional knowledge (Article
19(2)) — similarly to the way in which the UN recognized this right of indigenous
peoples in UNDRIP® —and it defines states’ obligations to support peasant seed sys-
tems and to promote the use of peasant seeds and agrobiodiversity (Article 19(6)).

2. THE RIGHT TO THE PROTECTION OF TRADITIONAL KNOWLEDGE, INNOVATION
AND PRACTICES RELEVANT TO SEEDS

UNDROP
Article 19(1)

Peasants and other people working in rural areas have the right to seeds ..., including:

(@) The right to the protection of traditional knowledge relevant to plant genetic
resources for food and agriculture ...

Article 20(2)

States shall take appropriate measures to promote and protect the traditional knowl-
edge, innovation and practices of peasants and other people working in rural areas,
including traditional agrarian, pastoral, forestry, fisheries, livestock and agroecolog-
ical systems relevant to the conservation and sustainable use of biological diversity.

60 See Art 31(1), UNDRIP.
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As we have seen, the CBD requests states parties to ‘respect, preserve and maintain
knowledge, innovations and practices of indigenous and local communities em-
bodying traditional lifestyles relevant for the conservation and sustainable use of
biological diversity’.”* The protection of traditional knowledge relevant to seeds has
also been reaffirmed in the ITPGRFA,* the Nagoya Protocol®s and the FAO Right to
Food Guidelines.® It includes traditional knowledge, innovation and practices con-
cerning the selection, conservation and use of seeds and propagating materials.

In Articles 19(1.a) and 20(2), UNDROP clarifies the international standards for the
protection of the traditional knowledge, innovation and practices of peasants, in-
cluding in relation to seeds, and calls upon states to adopt all possible measures at
law and policy levels for their preservation and protection.®

3. THE RIGHT TO PARTICIPATE IN DECISION-MAKING ON MATTERS RELATING TO SEEDS

Article 19(1)

Peasants and other people working in rural areas have the right to seeds ..., including:

(c) The right to participate in the making of decisions on matters relating to the
conservation and sustainable use of plant genetic resources for food and agriculture

UNDROP shows deep concern with structural discrimination against peasants and
other people working in rural areas, and recognizes their right to participation in
decision-making processes to reverse that discrimination.

Concretely, UNDROP provides that peasants ‘have the right to active and free
participation, directly and/or through their representative organizations, in the
preparation and implementation of policies, programmes and projects that may
affect their lives, land and livelihoods’ (Article 10(1)). In relation to the right to
seeds, building on existing instruments, including the ITPGRFA, it provides that
peasants have the ‘right to participate in the making of decisions on matters relat-
ing to the conservation and sustainable use of plant genetic resources for food and
agriculture’ (Article 19(1.c)).

61 Art 8(j), CBD.

62 Art9(2.a), ITPGRFA.

63 Art 7, Nagoya Protocol.

64 Guideline 8.12, FAO Right to Food Guidelines.
65 See also Arts 26(1) and 26(3), UNDROP.

4. THE RIGHT TO EQUITABLY PARTICIPATE IN THE SHARING OF BENEFITS ARISING
FROM THE UTILIZATION OF SEEDS

UNDROP

Article 19(1)

Peasants and other people working in rural areas have the right to seeds ..., including:

(b) Theright to equitably participate in sharing the benefits arising from the utiliza-
tion of plant genetic resources for food and agriculture ...

In addition to protecting seed-related traditional knowledge, and to ensuring peas-
ants’ participation in decision-making on matters relating to seeds, states have also
undertaken, under the CBD, the ITPGRFA, the Nagoya Protocol and the FAO Right
to Food Guidelines, the responsibility to take measures to protect and promote
the rights of peasants to equitably participate in the sharing of benefits arising
from the utilization of plant genetic resources for food and agriculture, including
seeds.® UNDROP’s Article 19(1.b) recognizes the human rights nature of this right.

As clarified in the text of the Nagoya Protocol, states must also take all measures to
ensure that the prior informed consent or approval and involvement of peasants
and their communities are obtained before access to seeds and benefit-sharing mo-
dalities are prescribed in mutually agreed terms.*

5. THE RIGHT TO SAVE, USE, EXCHANGE AND SELL FARM-SAVED SEED OR PRO-
PAGATING MATERIAL

UNDROP

Article 19

1. Peasants and other people working in rural areas have the right to seeds ..., in-
cluding:

(d) The right to save, use, exchange and sell their farm-saved seed or propagating
material.

66 See Art 8(j), CBD; Art 5, Nagoya Protocol; Art 9, ITPGRFA; and Guideline 8.12, FAO Right to Food
Guidelines.

67 Arts 5(5) and 6(2), Nagoya Protocol.
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We have seen that for over 10,000 years, peasants have freely saved, selected, ex-
changed and sold farm-saved seeds, as well as used and reused them to produce food.®®
We have also seen that these customary rights have been recognized in the ITPGRFA.*

In the ITPGRFA, states recognized this right of peasants over farm-saved seeds, with-
out making any distinction between farm-saved seeds of peasant varieties and farm-
saved seeds of varieties protected by intellectual property rights. As the ITPGRFA
was adopted by consensus at FAO in 2001, after 20 years of negotiation, UNDROP’s
negotiators decided to recognize the same entitlements in Article 19 of UNDROP.

Peasants’ right to save, use, exchange and sell farm-saved seed or propagating ma-
terial, enshrined in UNDROP’s Article 19(1.d), therefore creates entitlements over
farm-saved seeds of both peasant varieties and varieties protected by intellectual
property rights.

In the implementation of this right, states could draw inspiration from examples
of good practice at national and regional levels.”” In the 2001 Protection of Plant
Varieties and Farmers Rights Act,”* India for example recognized peasants’ rights
to save, use, sow, resow, exchange, share and sell farm produce, including seeds
of varieties protected by plant breeders’ rights (Article 39).7* In the African Model
Law for the Protection of the Rights of Local Communities, Farmers and Breed-
ers, and for the Regulation of Access to Biological Resources,” the African Union
recognized that peasants should have the right to use a new variety protected by
breeders’ rights to develop farmers’ varieties, and the right to collectively save, use,
multiply and process farm-saved seed of protected varieties (Article 26(e) and (f)).

E. STATES’ OBLIGATIONS

States have defined their obligations in relation to the right to seeds in several
UNDROP’s articles.’* In this section, we will see that they have committed (1) to
ensure the consistency of their national laws and policies, and of international
agreements and standards to which they are party with the right to seeds, (2) to

68 R. Andersen, The History of Farmers’ Rights: A Guide to Central Documents and Literature, Fridtjof
Nansen Institute, 2005.

69 See Preamble and Art 9, ITPGRFA.

70 C. M. Correa, with S. Shashikant and F. Meienberg, Plant Variety Protection in Developing Countries. A Tool
for Designing A Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991, APBREBES, 2015.

71 See Protection of Plant Varieties and Farmers’ Rights Act. See also The Farmers’ Rights Project, ‘Best
Practices: India’s Protection of Plant Varieties and Farmers’ Rights Act’ ; S. Koonan, ‘Developing Country
Sui Generis Options: India’s Sui Generis System of Plant Variety Protection’, Quaker UN Office, 2014.

72 Safeguards have been provided against innocent infringement by farmers, as farmers who unknowingly
violate the rights of a breeder are not to be punished if they can prove that they were not aware of the
existence of such a breeder’s right. Protection of Plant Varieties and Farmers Rights Act, Art 42.

73 See The African Model Law for the Protection of the Rights of Local Communities, Farmers and
Breeders, and for the Regulation of Access to Biological Resources adopted by the African Union in 2000.

74 See also C. Golay, The Implementation of the United Nations Declaration on the Rights of Peasants
and Other People Working in Rural Areas, Geneva Academy, 2019.

respect, protect and fulfil the right to seeds, (3) to support peasant seed systems and
promote the use of peasant seeds and agrobiodiversity, (4) to ensure the participa-
tion of peasants in decision-making processes in relation to seeds, and (5) to ensure
that agricultural research and development integrate the needs of peasants, with
their active participation.

1. OBLIGATION TO ENSURE THE CONSISTENCY OF INTERNATIONAL AGREEMENTS
AND STANDARDS, AND OF NATIONAL AND REGIONAL LAWS AND POLICIES WITH
THE RIGHT TO SEEDS

UNDROP

Article 2(4)

States shall elaborate, interpret and apply relevant international agreements and
standards to which they are a party in a manner consistent with their human rights
obligations as applicable to peasants and other people working in rural areas.

Article 15(5)

States shall establish mechanisms to ensure the coherence of their agricultural, eco-
nomic, social, cultural and development policies with the realization of the rights
contained in this Declaration.

Article 19(8)

States shall ensure that seed policies, plant variety protection and other intellectual prop-
erty laws, certification schemes and seed marketing laws respect and take into account
the rights, needs and realities of peasants and other people working in rural areas.

In accordance with the primacy to be given to human rights norms in internation-
al and national laws (see section 3.B above), states have committed to ensure the
consistency of their national laws and policies, and of international agreements
and standards to which they are party, with peasants’ right to seeds.

In implementing UNDROP’s Article 2(4), states shall ensure that the negotiation,
interpretation and implementation of WIPO, WTO and UPOV instruments, as well
as any other international agreement protecting intellectual property rights, do
not violate, but facilitate the realization of the right to seeds.

They shall also ensure that free trade agreements to which they are party do not
lead to violations of peasants’ right to seeds in their country or in other countries.
This implies that they shall, inter alia, stop promoting the 1991 Act of the UPOV
Convention as if it were the only model for the protection of intellectual property
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on plant varieties.”s Instead, states should encourage partner countries to use the
possibilities offered by TRIPS to design sui generis systems of plant variety protec-
tion adapted to the agricultural and social specificities of each country, and which
enable them to protect the rights of both plant breeders and peasants.”

At national level, states shall establish mechanisms to ensure the coherence of their
agricultural, economic, social, cultural and development policies with the realiza-
tion of the rights contained in UNDROP (Article 15(5)). They shall also ensure that
seed policies, plant variety protection and other intellectual property laws, certifica-
tion schemes and seed marketing laws respect and take into account the rights, needs
and realities of peasants and other people working in rural areas (Article 19(8)).

UNDROP also provides that — without disregarding specific legislation on indig-
enous peoples — states shall consult and cooperate in good faith with peasants,
through their own representative organizations, before adopting and implement-
ing legislation and policies, international agreements and other decision-making
processes that may affect their rights, engaging with and seeking the support of
those who could be affected by decisions before those decisions are made, and re-
sponding to their contributions, taking into consideration existing power imbal-
ances between different parties and ensuring active, free, effective, meaningful and
informed participation of individuals and groups in associated decision-making
processes (Article 2(3)).

2. OBLIGATIONS TO RESPECT, PROTECT AND FULFIL THE RIGHT TO SEEDS

UNDROP

Article 2(1)

States shall respect, protect and fulfil the rights of peasants and other people work-
ing in rural areas. They shall promptly take legislative, administrative and other ap-
propriate steps to achieve progressively the full realization of the rights of the pres-
ent Declaration that cannot be immediately guaranteed.

Article 19(3)

States shall take measures to respect, protect and fulfil the right to seeds of peasants
and other people working in rural areas.

75 See, for example, C. Golay and C. Dommen, Switzerland’s Foreign Policy and the United Nations
Declaration on the Rights of Peasants, Geneva Academy et al., 2020.

76 C. M. Correa, with S. Shashikant and F. Meienberg, Plant Variety Protection in Developing Countries. A
Tool for Designing A Sui Generis Plant Variety Protection System: An Alternative to UPOV 1991, APBREBES,
2015; M. Coulibaly and R. A. Brac de la Perriére, with S. Shashikant, A Dysfunctional Plant Variety Protection
System: Ten Years of UPOV Implementation in Francophone Africa, APBREBES et al., 2019.

In international human rights law, it is generally accepted that states have the ob-
ligation to respect, protect and fulfil all human rights.”” The respect, protect and
fulfil typology can also be used to define states’ extraterritorial obligations.”® The
inclusion in UNDROP of states’ obligations to respect, protect and fulfil the rights
of peasants in general (Article 2(1)), and the right to seeds in particular (Article
19(3)), is therefore in conformity with international human rights law.

In his report on seed policies, Olivier De Schutter defined violations of the obliga-
tions to respect, protect and fulfil the rights to food and seeds.”” For him, the obli-
gation to respect would be violated if states were to introduce legislation or other
measures that create obstacles to the reliance of peasants on informal seed systems,
as this would deprive peasants from a means of achieving their livelihood. The ob-
ligation to protect would be violated if a state failed to regulate the activities of pat-
ent-holders or of plant breeders, so as to prevent them from violating the right to
food of the peasants depending on those inputs in order to be able to continue to
farm. According to the obligation to fulfil, states must proactively strengthen peas-
ants’ access to and utilization of resources and means to ensure their livelihood; they
must also improve methods of production of food by making full use of technical
and scientific knowledge. He added that, Ti]n the absence of proactive policies aimed
at preserving and encouraging the development of farmers’ seed systems and associ-
ated traditional knowledge and practices, such systems risk disappearing’.®

3. OBLIGATIONS TO SUPPORT PEASANT SEED SYSTEMS AND TO PROMOTE THE
USE OF PEASANT SEEDS AND AGROBIODIVERSITY

UNDROP

Article 11(3)

States shall take appropriate measures to promote the access of peasants and other
people working in rural areas to a fair, impartial and appropriate system of evalua-
tion and certification of the quality of their products at the local, national and inter-
national levels, and to promote their participation in its formulation.

Article 19(6)

States shall take appropriate measures to support peasant seed systems, and promote
the use of peasant seeds and agrobiodiversity.

77 See for example CESCR, General Comment no 12: The Right to Adequate Food (art. 11), UN doc
E/C12/1999/5, 12 May 1999, §15.

78 ETO Consortium, Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic,
Social and Cultural Rights, 2011.

79 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §§4-6.

80 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §48.
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As stated by Olivier De Schutter, ‘merely removing barriers to the saving, exchange
or selling of seeds will not suffice: for farmers’ rights to be truly realized, Govern-
ments should accept that they have duties to support farmers’ seed systems’.* This
obligation was included in UNDROP’s Article 19(6). In implementing Article 11(3),
states shall also promote a fair, impartial and appropriate system of evaluation and
certification of the quality of peasant seeds, and promote peasants’ participation in
its formulation.

UNDROP’s implementation represents a unique opportunity to rebalance the sup-
port given to peasant seed systems, compared to the support given to industrial seed
systems in recent decades. This is essential to protect the rights of hundreds of mil-
lions of peasants, as well as the interest of all in the preservation of biodiversity.*

4. OBLIGATION TO ENSURE PEASANTS’ PARTICIPATION IN DECISION-MAKING
PROCESSES IN RELATION TO SEEDS

UNDROP

Article 1o(1)

Peasants and other people working in rural areas have the right to active and free
participation, directly and/or through their representative organizations, in the
preparation and implementation of policies, programmes and projects that may af-
fect their lives, land and livelihoods.

Article To(2)

States shall promote the participation, directly and/or through their representative
organizations, of peasants and other people working in rural areas in decision-mak-
ing processes that may affect their lives, land and livelihoods; this includes respect-
ing the establishment and growth of strong and independent organizations of peas-
ants and other people working in rural areas and promoting their participation in
the preparation and implementation of food safety, labour and environmental stan-
dards that may affect them.

Article 11(2)

States shall adopt appropriate measures to ensure that peasants and other people
working in rural areas have access to relevant transparent, timely and adequate
information in a language and form and through means adequate to their cultural
methods so as to promote their empowerment and to ensure their effective participa-
tion in decision-making in matters that may affect their lives, land and livelihoods.

81 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §44.

82 See also UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, Summary.

Article 19(1)

Peasants and other people working in rural areas have the right to seeds ..., including:

(c) The right to participate in the making of decisions on matters relating to the
conservation and sustainable use of plant genetic resources for food and agriculture

Article 25(3)

States shall encourage equitable and participatory farmer-scientist partnerships,
such as farmer field schools, participatory plant breeding, and plant and animal
health clinics to respond more appropriately to the immediate and emerging chal-
lenges that peasants and other people working in rural areas face.

Article 27(1)

The specialized agencies, funds and programmes of the United Nations system, and
other intergovernmental organizations, including international and regional finan-
cial organizations, shall contribute to the full realization of the present Declaration,
including through the mobilization of, inter alia, development assistance and coop-
eration. Ways and means of ensuring the participation of peasants and other people
working in rural areas on issues affecting them shall be considered.

As we have seen, UNDROP shows deep concern with structural discrimination
against peasants, and recognizes, among others, their right to participation in de-
cision-making processes to reverse that discrimination. To guarantee that right,
UNDROP provides, inter alia, that states shall ensure the participation of peasants,
directly and/or through their representative organizations, in decision-making pro-
cesses related to seeds (Articles 10(1), 10(2) and 19(1)), as well as their right to infor-
mation (Article 11(2)). States shall also encourage equitable and participatory peas-
ant-scientist partnerships to respond to the challenges that peasants face (Article
25(3)). UNDROP also provides that UN specialized agencies, funds and programmes,
and other intergovernmental organizations, shall contribute to the full realization
of UNDROP, and consider ways to ensure peasants’ participation on issues affecting
them, which include issues affecting their right to seeds (Article 27(1)).
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5. OBLIGATION TO ENSURE THAT AGRICULTURAL RESEARCH AND DEVELOPMENT
INTEGRATE THE NEEDS OF PEASANTS, WITH THEIR ACTIVE PARTICIPATION

UNDROP
Article 19(7)

States shall take appropriate measures to ensure that agricultural research and de-
velopment integrates the needs of peasants and other people working in rural areas,
and to ensure their active participation in the definition of priorities and the un-
dertaking of research and development, taking into account their experience, and
increase investment in research and the development of orphan crops and seeds that
respond to the needs of peasants and other people working in rural areas.

In addition to supporting peasant seed systems and ensuring peasants’ participa-
tion in decision-making processes in relation to seeds, it is important that states
support research and development that contribute to the realization of peasants’
right to seeds. During UNDROP’s negotiation, support and protection given to
three innovation circles that coexist in relation to seeds were discussed: (1) inno-
vation through biotechnology and (2) innovation by plant breeders, which are pro-
tected by patents and plant breeders’ rights, and (3) innovation by peasants, which
is not protected by international law, but represents the most important innova-
tion circle in order to realize peasants’ rights and protect biodiversity.5s

Article 19(7) of UNDROP provides that states shall ensure that agricultural research
and development integrates the needs of peasants, with their active participation,
and that states shall increase investment in research and the development of orphan
crops and seeds that respond to peasants’ needs.

83 See also UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009.

4. MAIN CHALLENGES TO THE
PROTECTION OF THE RIGHT TO
SEEDS IN EUROPEAN UNION LAW

The implementation of UNDROP in the context of the European Union
(EU) brings about significant challenges, especially due to UNDROP’s
holistic approach to the right to seeds. This section identifies the hur-
dles faced by European peasants at the hands of the different EU pol-
icies, measuring them up to the main elements of the right to seeds
enshrined in UNDROP, and identified in Section 3D above.

A. CHALLENGES TO PEASANTS’ RIGHT TO MAINTAIN, CONTROL,
PROTECT AND DEVELOP THEIR OWN SEEDS

Different EU policies impact peasants’ right to maintain, control, protect and de-
velop their own seeds (UNDROP’s Article 19(2)). The most important are (1) those
carving out intellectual property rights (IPR), and (2) those ensuring biosafety
against genetically modified organisms.

1. INTELLECTUAL PROPERTY RIGHTS IN THE EU

a. Patent Protection in the EU

Two instruments govern patent protection in the EU: (1) the 1973 Convention on the
Grant of European Patents (European Patent Convention, EPC)*; and (2) the Euro-
pean Directive 98/44/EC on the legal protection of biotechnological inventions (EU
Biotech Directive)®, which is transposed in EU Member States’ national laws. Pat-
entability requirements are applied by the European Patent Office (EPO) according
to the EPC and its Implementing Regulations, which include the provisions of the
EU Biotech Directive. National patent laws govern the scope of protection granted
to the innovator, whether the title is granted by the national patent offices or by the
EPO. Exclusivity is granted for 25 years, requiring anyone using the invention to pay
licensing fees freely set by patent-holders. To be patented, inventions must be new,
involve an inventive step and be susceptible to industrial application.® Peasant in-
novation cannot qualify for patent protection, as neither the criteria for patentabili-
ty, nor the exclusive rights granted by patents reflect its values.

84 THE EPC has 38 States Parties, including all EU Member States. See the List of States Parties to the
European Patent Convention.

85 Directive 98/44/EC of the European Parliament and of the Council of 6 July 1998 on the legal protec-
tion of biotechnological inventions.

86 See Art 52(1), European Patent Convention.
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In Europe, several exclusions from patentability exist. Neither plant varieties, nor
essentially biological processes for plant production are patentable.®” An essential-
ly biological process consists entirely of natural phenomena such as crossing and
selection®, while a single technical step ends the exception. The products’ patent-
ability derived from essentially biological processes was debated at length in Eu-
rope. In July 2017, with mobilisation from civil society®, and clear guidance from
the EU Commission?®, a new Rule 28(2) was included into the EPC Implementing
Regulations, confirmed in May 2020 after internal appeals. It clarified that plants,
seeds or genetic information resulting from selection and crossing should not fall
under patent protection. Patent claims can still cover genetic sequences (biological
material), ‘genetic information’, specified qualities of plants, or products derived
from technical or microbiological processes.”” Peasant seeds might be covered by
patent claims without their knowledge, dispossessing them from the complete
ownership and control of their own seeds.

Patents have very broad claims, especially in the life sciences, and give “absolute
product protection”. Very few acts do not require the authorization of patent hold-
ers. Exclusive patent rights extend to multiplied plants or seeds if they have the
same characteristics.®> Peasant seeds which possess the patented characteristics in
their composition as “native traits” thus fall under the yoke of the patent. Peasants
need to ask authorization, even pay royalties to multiply their own seeds. The EPO
had, in parallel to the new Rule 28(2), established a “disclaimer” practice limiting
the reach of a patents’ protection. However, the legality, continuity and effects of
that practice are unclear.

The research exception allows investigating protected inventions, as defined in
national patent laws. Most EU countries have a restrictive attitude, allowing only
research on the protected invention, whereas few countries allow more acts to be
done also with the invention, like Belgium.® A number of EU countries included
a breeders’ exception into their national laws, namely Germany, France and the
Netherlands®, which allows peasants to use varieties containing patented traits
in their selection processes. The upcoming Unitary Patent System has a narrow
research exception but excludes all acts done for breeding, discovering, or develop-
ing other plant varieties from patent protection.’

87 Art 4, Directive 98/44/EC; Art 53(b), European Patent Convention.
88 Art 2(2), Directive 98/44/EC.

89 See ‘International Appeal to the President of the European Patent Office, Antonio Campinos: Call for
an Immediate Moratorium of Patents on Plants and Animals’, 29 January 2019.

90 Commission Notice on certain articles of Directive 98/44/EC of the European Parliament and of the
Council on the legal protection of biotechnological inventions, 2016/C 411/03.

91 Art 53(b), European Patent Convention. See also G. Kastler, La réglementation européenne sur les
semences: D'ou vient-elle? Ou va-t-elle?, FIAN Belgique, 2015.

92 Art 8, Directive 98/44/EC.
93 Article X1.34 (1b), Belgian Code of Economic Law.

94 V. Prifti, The Breeders’ exception to patent rights as a new type of research exception, Rights and
Science, 2017.

95 Art 27, Agreement on a Unified Patent Court (not yet in force).

b. Plant Variety Protection in the EU

AtEU level, the 1991 Act of the UPOV Convention is implemented through the EU
PVP Regulation.®® Some EU Member States have only ratified the 1978 Act of the
UPOV Convention (Italy and Portugal), while others (Cyprus, Greece, Malta and
Luxembourg) are not UPOV members. Property titles awarded by the Community
Plant Variety Office (CPVO) following the requirements of the EU PVP Regulation
are valid throughout all Member States. 9 Regardless of the granting office, a plant
variety must be new and meet the criteria of “Distinctiveness, Uniformity and Sta-
bility” (DUS) to be eligible for protection.®® Tailored to the needs of industrial plant
breeders, this approach excludes peasants’ varieties and traditional knowledge, as
peasant selection and breeding seek out less uniformity, through collective and
local efforts. The innovation reward system tailored for plant breeders in the EU
does not make space for the peasant-breeder approach.

The EU PVP Regulation upholds the breeders’ exception® as defined in the UPOV
1991 Act, ensuring free access to protected varieties for the development of new ones
in peasant population breeding. Populations developed by peasants cannot be essen-
tially derived from the protected variety, conform to the protected variety in their
characteristics.” Peasants need the PVP titleholder’s authorization to commercial-
ize the seeds of new populations if they are too similar to protected varieties.

KEY FINDINGS

IPR affect peasants’ right to control, protect and develop their own seeds in different
ways. These property regimes neither recognize, nor reward the peasant innovation sys-
tem. They may on the contrary lead to peasants’ dispossession of their own seeds, and
hinder peasants’ breeding and selection efforts by limiting the use of patented genetic
information and protected varieties.

2. BIOSAFETY REGULATIONS AND GENETICALLY MODIFIED SEEDS

The EU has arguably one of the strongest biosafety regulatory frameworks, which
guarantees peasants’ right to main and control their own seeds and protects peasant
seed systems from contamination with genetically modified organisms (GMOs).
Seeds with genetic material that has been altered in a way that does not occur nat-
urally by mating and/or natural recombination can only be commercialized if the
organism has been authorized for deliberate release pursuant to Directive 2001/18/
EC™, or for food and feed purposes pursuant to Regulation (EC) No 1829/2003.%

96 Council Regulation (EC) No 2100/94 (consolidated version).
97 Arts 1and 2, Council Regulation (EC) No 2100/94.

98 Art 6, Council Regulation (EC) No 2100/94.

99 Art 15, Council Regulation (EC) No 2100/94.

100 Art 13(5), Council Regulation (EC) No 2100/94.

101 Arts 12-24, Directive 2001/18/EC.

102 Regulation (EC) No 1829/2003 on GM food & feed.
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https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:01994R2100-20080131&from=EN#tocId19
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https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32003R1829
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Before GMO’s or products containing a GMO can be cultivated or put on the mar-
ket in the EU, they need to undergo specific environmental risk assessment, risk
management and monitoring processes, and provide for adequate traceability and
labelling. All assessment reports need to be made public.

The coexistence of genetically modified (GM) crops with conventional, peasant
and organic farming has been subject to fierce debates in Europe. The presence of
unwanted GM material in non-GM crops, usually referred to as adventitious pres-
ence, typically occurs through ‘outcrossing, the growth of volunteer plants from
stray seeds and admixture after harvest’. The vulnerability of peasants and organic
agriculture to cross-fertilization between GM and non-GM crops, and to crop con-
tamination cannot be taken lightly. The EU Commission Recommendation of 23
July 2003 enacted the guidelines for the development of national strategies and
best practices to ensure the coexistence of GM crops with conventional and or-
ganic farming.” An amendment of Directive 2001/18 in 2015 allowed states and
regions to prohibit GM crops not only for human health and environmental risks,
but also to protect conventional or organic agriculture, and 17 EU Member States
and 4 regions decided to ban GMO cultivation on their territory.”

As a process-based biosafety framework which upholds the precautionary princi-
ple, the EU legal framework has been quite an efficient gatekeeper to protect the
rights to seeds enshrined in UNDROP. It is nonetheless undergoing an arduous
writhe regarding what the European Commission calls “new techniques in bio-
technology”, coined “new GMO’s” by some, and “new breeding techniques” by
others. In 2018, the European Court of Justice (EC]) confirmed that organisms ob-
tained by mutagenesis fell within the category of GMOs and would thus be sub-
ject to the European GM regulations.”>>s EU Member States have requested a study
from the EU Commission on “new genomic techniques”, expected in April 2021.
Efforts to implement the ECJ ruling and to ensure the detection of plants obtained
through these new techniques are crucial to protect peasants’ right to maintain
and control their own seeds and peasant seeds from contamination, and to main-
tain high safety standards.

KEY FINDINGS

Stringent EU GM Regulations have protected peasants’ right to maintain and control
their own seeds and peasant seeds against cross-contamination from GMOs. Current
discussions on the legal status and detectability of newer genetic engineering and mo-
dification techniques threaten the relative stability and security of this situation.

103 EU Commission, Recommendation on guidelines for the development of national strategies and best
practices to ensure the coexistence of GM crops with conventional and organic farming, 2003/556/EC.

104 See inf'OGM, Moratoires sur les OGM en France et en Europe.

105 European Court of Justice (ECJ), Confédération paysanne and Others v Premier ministre and Ministre
de l'agriculture, de I'agroalimentaire et de la forét, Case C-528/16, Judgment, 25 July 2018.

B. CHALLENGES TO THE RIGHTS TO THE PROTECTION OF TRADI-
TIONAL KNOWLEDGE AND TO EQUITABLE BENEFIT SHARING

In sharp contrast with the protection given to IPR, the elements of the right to seeds
that relate to traditional knowledge and benefit sharing are poorly protected in the
laws and regulations of the EU and EU Member States. Although all EU Member
States have ratified related international instruments such as the CBD, the Nagoya
Protocol and the ITPGRFA, their implementation in the EU remains ineffective to
protect the rights enshrined in UNDROP, and most peasants remain uncompensated
for their contribution to the maintenance and improvement of seeds.™®

1. ACCESS AND BENEFIT SHARING UNDER THE NAGOYA PROTOCOL

The CBD and its Nagoya Protocol operate a distinction between accessing a genetic
resource, which triggers benefit sharing obligations with the state that has sover-
eign rights over the resource, and accessing traditional knowledge associated with
such resources, which triggers benefit sharing with communities that hold such
knowledge. Peasants’ knowledge, which includes ancestral but also innovative
practices, need to be recognised as traditional knowledge in the EU for peasants
to receive an equitable share of the benefits arising from the use of their resources
and knowledge.

With EU Regulation 511/2014'7, the EU has developed one of the most complete
compliance regimes in developed countries concerning user’s obligations under the
Nagoya Protocol. The EU Access and Benefit Sharing (ABS) Regulation levies a due
diligence obligation to ensure that ABS is rightfully carried out, with an obligation
to seek, keep and transfer relevant documents, and to submit due diligence declara-
tions at different stages of research and development.™® As access to genetic resourc-
es is linked to the sovereign rights of states, it is regulated at national level. Most
EU Member States have chosen not to require prior informed consent for access to
resources found on their territories.™ Countries that have done so tend to exclude
genetic resources of domesticated or cultivated species altogether from their scope,
mainly due to the existence of the ITPGRFA, like it is the case in France.”®

The EU ABS Regulation, just like the Nagoya Protocol, has not been drafted with
peasants’ reality in mind, but rather for different industrial value chains that
include genetic resources. They show inherent shortcomings when analyzed

106 UN Special Rapporteur on the Right to Food, Seed Policies and the Right to Food: Enhancing
Agrobiodiversity and Encouraging Innovation, UN doc. A/64/170, 23 July 2009, §47.

107 Regulation 511/2014 on compliance measures for users from the Nagoya Protocol.
108 Commission Implementing Regulation (EU) 2015/1866.

109 See B. Coolsaet, F. Batur, A. Broggiato, J. Pitseys and T. Dedeurwaerdere, Implementing the Nagoya
Protocol: Comparing Access and Benefit sharing regimes in Europe, 2015; T. Greiber, Implementation of
the Nagoya Protocol in the EU and Germany, 2019.

110 Art L. 412-5, French Law no 2016-201 (pour la reconquéte de la biodiversité, de la nature et des
paysages).
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through UNDROP’s lens. National EU ABS laws very rarely recognize the existence
of traditional knowledge in their sovereign territory.” EU countries are indeed
generally viewed as users of such knowledge, rather than providers, in parallel to
genetic resources themselves. The French Biodiversity Law provides one of the
few exceptions to this approach, by regulating access quite broadly albeit not for
domesticated species and focusing on the traditional knowledge of communities
in its outermost regions. Even for peasant communities outside of Europe, their
traditional knowledge would need to be described and included in contractual ar-
rangements to fall under the compliance rules of the EU ABS Regulation.”*

2. ACCESS AND BENEFIT SHARING UNDER THE ITPGRFA

The ITPGRFA contains provisions that can uphold the rights to seeds enshrined in
UNDROP, if interpreted more strongly. Farmers’ populations have been collected
by gene banks and widely circulated to breeders through the standard Material
Transfer Agreement (SMTA) developed under the Treaty for a number of species
listed in its Annex L. Although the SMTA pre-establishes conditions for monetary
and non-monetary benefit sharing, they have not yet triggered the desired influx
of financial resources. A hefty revision of this specialized and multilateral ABS sys-
tem is still being discussed.’”

Even though the European gene bank community extensively uses the sMTA,
even for species outside of the ITPGRFA’s Multilateral System, EU peasant com-
munities need to rely on the ITPGRFA’s national and regional implementation
for the protection of their right to seeds.”™ The lack of a comprehensive European
genetic resources policy, despite the different “EU Preparatory Actions”, increases
the difficulty, as national genetic resources policies and biodiversity action plans
rarely recognize peasant organizations’ contribution in the conservation, sustain-
able use, and dynamic management of biodiversity, let alone highlight their tra-
ditional knowledge’s importance. Some positive developments could be expected
in the translation of the May 2020 European Farm to Fork Strategy into concrete
regulatory actions."s

111 T. Kiene, Traditional Knowledge in the European Context, IDDRI, 2006.

112 Art 3(7) of Regulation 511/2014, and Section 2.3.2. of the non-binding European Commission
Guidance Document on the scope of application and core obligations of Regulation (EU) No 511/2014,
2020.

113 The process of the SMTA has been going on for approximately 10 years, to no avail. See E. Tsioumani,
ITPGRFA GB-8: A missed opportunity for Multilateralism, 2019.

114 On the implementation of Art 9, ITPGRFA, see www.farmersrights.org and FAO, Submissions of
Views and Experiences on the Implementation of Farmers’ Rights Submitted by Contracting Parties and
Relevant Organizations.

115 EU Commission, A Farm to Fork Strategy for a fair, healthy and environmentally-friendly food system,
COM/2020/381, 2020.

3.LINKING ABS, TRADITIONAL KNOWLEDGE, AND INTELLECTUAL PROPERTY RIGHTS

An important missing link to protect peasants’ traditional knowledge is rooted
in the artificial dissociation of ABS regimes with those granting IPR over inven-
tions using such knowledge. Although peasant innovation and related tradition-
al knowledge cannot be protected through patents, it does not mean that such
knowledge cannot be used to develop inventions susceptible of patent protection.
The controversial patent on the use of antifungal agents extracted from the neem
tree, which was revoked by the EPO in 2000, has proven the opposite.”*® In the EU
patent system, novelty is assessed compared to the “state of the art”, i.e., ‘every-
thing that is made available to the public anywhere in the world by means of a
written or oral description, or by use’.”™” Although the notion is broad enough to
encompass peasant innovation and thus prevent their traditional knowledge to be
patented by third parties, it remains difficult to establish concrete links between a
patent application, with its technical jargon, and the peasants’ traditional knowl-
edge, largely uncodified, documented using different values and norms.

DISCLOSURE OF ORIGIN IN EU PATENT LAWS

The disclosure of the origin of genetic resources used for the development of inven-
tions, could trace back the roots of the invention to existing peasant knowledge. Dis-
closure requirements can be found in the Belgian, Danish, French, German, Italian,
Romanian, Spanish, and Swedish national patent laws, to different degrees, either
requiring the disclosure of the source of the biological material or requiring more
documentation on the origins of the material and/or traditional knowledge.”*®

EU plant variety protection also links to peasants’ knowledge. A plant variety
is considered new when its constituents have not been sold in a commercial ex-
ploitation setting.”* The novel nature of a variety is thus not checked against
peasant seeds that have not been formally marketed. New varieties are further
scrutinized through the “distinctness” criteria, which checks that varieties are dis-
tinguishable from varieties of common knowledge, which could include peasant
seed systems.™> This assessment follows protocols on characteristics that are rarely
relevant in peasant seed systems, checked against reference collections available
to testing authorities, which rarely include peasant varieties. That is how a purple
carrot purchased at a peasants’ market was granted PVP in the EU.**

116 U. Hellerer and K.S. Jarayaman, ‘Greens persuade Europe to revoke patent on neem tree’, Nature, VVol.
405, 2000, pp 266-267.

117 Art 54(1), European Patent Convention, and Chapter 6, EPO Guidelines for Examination.
118 World Intellectual Property Organization, Disclosure Requirements Table, 2020.

119 Art 10(1), Council Regulation (EC) No 2100/94.

120 Art 7, Council Regulation (EC) No 2100/94.

121 E. Hammond, Biopiracy of Turkey’s purple carrot, 2014.
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KEY FINDINGS

EU law does not recognize peasant communities as holders of traditional knowledge
in ABS legislation. Peasants’ crucial role in the conservation or sustainable use of crop
diversity is not formally recognized in policies and actions at EU or national levels. They
are thus not yet compensated for the maintenance and management of crop genetic
diversity they hold in trust. IPR systems in the EU fail to protect peasants’ seeds and
knowledge from misappropriation as required by UNDROP, even though disclosure re-
quirements start being utilized.

C. CHALLENGES TO THE RIGHT TO PARTICIPATE IN DECISION-
MAKING ON MATTERS RELATING TO SEEDS

Strong social movements and EU institutional reforms have allowed peasants to
reclaim more space in the EU decision-making processes related to seeds, making a
step towards ensuring peasants’ right to participate in decision-making enshrined
in UNDROP’s Articles 10, 11 and 19(1d). Peasants and their organizations are in-
creasingly represented in different EU consultation forums. However, institution-
al practice shows considerable differences from one institution and one policy
field to another. When peasants participate in the formal EU legislative train, their
weight and capacity remain quite limited when compared to conventional or in-
dustry farming and also civil society organizations.

ROOM FOR PEASANT ORGANIZATIONS' PARTICIPATION IN THE EU

The European Economic and Social Committee (EESC) has been a great ally for
the fulfilment of peasants’ right to participate in decision-making. At the EESC,
individual peasants and their organization European Coordination Via Campesi-
na (ECVC) can and do occupy seats through EESC’s “Various Interests/Diversity”
Group. The EESC’s Section for Agriculture, Rural Development and Environment
regularly holds debates giving space for peasants to express their realities, provid-
ing forums for peasant organizations to organize debates, and steer discussions.
The EESC only has a consultative role in EU law-making, and its participative
approach falls behind in the main institutions, i.e., the European Commission,
the European Council, and the European Parliament. ECVC also has seats at the
civil society dialogues groups (CDG) of the EU Commission’s Directorate General
for Agriculture and Rural Development.”” ECVC has three seats on the CDG on
Arable Crops, where issues related to seeds are discussed, which is already quite
significant, but pales in comparison to the 17 members of industrial farmers orga-
nizations (COPA, COGECA and CEJA), and to the 19 other members representing
industry across the value chain, including traders.*3

122 These groups have been established according to EU Commission Decision 2013/767.

123 European Commission, Composition of the CDG on Arable Crops, 2020.

Aside from designated institutional seats, the European Commission has also
put in place extensive feedback mechanisms at various stages of the law-making
process, from inception to implementation, since the 2015 EU Better Regulation
Agenda. Through the “Have Your Say” portal, individual peasants and their orga-
nizations can comment on EU reports, proposals or decisions in their language of
choice. Although feedback mechanisms can be used effectively to ensure greater
peasant participation, they are generally less influential than targeted stakeholder
consultations and direct advocacy actions. Participation in decision-making also
raises the question of the capacity to contribute soundly to legislative debates giv-
en scarce resources. To that end, the European Commission financially supports
peasant and civil society organizations through different grants and programs, so
that they can effectively engage with decision-makers. The situation is quite un-
even from one EU Member State to another at national level.

KEY FINDINGS

EU law and institutional practice provide opportunities for peasants and their organiza-
tions to participate in decision-making processes, giving them formal seating in consul-
tative groups, organizing feedback mechanisms and stakeholder consultations. But
peasant organizations need more support to effectively participate in these processes,
especially compared to other stakeholders.

D. CHALLENGES TO THE RIGHTS OF PEASANTS TO SAVE, USE,
EXCHANGE AND SELL FARM-SAVED SEEDS AND TO ACCESS LOCALLY
AVAILABLE SEEDS

In an overall regulatory context designed for monoculture-based, chemical input
reliant and intensive agriculture, and for its primary source of inputs, i.e. the in-
dustrial formal seed system, important tensions arise with peasants’ right to save,
use, exchange and sell farm-saved seeds enshrined in UNDROP’s Article 19(1d), as
well as with their rights to rely either on their own seeds or on other locally avail-
able seeds of their choice, and to decide on the crops and species that they wish to
grow (Article 19(5)).

1. INTELLECTUAL PROPERTY RIGHTS

a. Farmers’ rights in EU patent protection

In the EU, the scope of patent protection extends to the propagation and multi-
plication of seeds by peasants. Peasants merely sowing seeds falling within patent
claims need, as a rule of thumb, to be authorized to do so by patent-holders. This re-
strictive outlook has been partially alleviated by the EU Biotech Directive, echoed
in numerous national patent laws across the EU.
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FARMERS' PRIVILEGE IN THE EU PATENTS

The EU Biotech Directive sets out a derogation from exclusive patent rights for agri-
cultural use of propagated material or livestock by farmers and peasants, by stating
that the sale of seeds to a peasant by the patent holder for agricultural use implies an
authorization to use the product of his/her harvest for propagation or multiplication
by him/her on his/her own farm."* This implied authorization, coined the farmers’
privilege, is seen in several national EU patent laws, including in Austria, Croatia,
Denmark, Latvia, Finland and Slovakia.**s

The farmers’ privilege only allows peasants the right to save and use seeds falling
under patent claims in their own farms and does not permit the exchange or the
sale of such seeds. When considering the patentability of native traits found in
nature, the constraints of the farmers’ privilege create significant tensions with
the right to seeds enshrined in UNDROP. National patent laws have developed
additional solutions. The Austrian Patent Act specifies that biological materials
fall under patent protection only if they are “directly derived” from the patented
biological material.”*® This could mean that peasants who have not multiplied or
propagated seeds directly purchased from the patentholder, could partially be pro-
tected. In France, patent protection cannot be enforced on incidental presences in
peasants’ fields.

b. Farmers’ rights in EU plant variety protection

In parallel to the 1991 Act of the UPOV Convention, the EU PVP Regulation adopts
a limited posture on farmers’ rights. In the other Acts of the UPOV Convention,
plant variety protection only extends to the sale of protected varieties, and not
their multiplication.

In the EU, community plant variety rights do not apply to ‘acts done privately and
for non-commercial purposes’.’?” This exception is interpreted extremely narrowly
by UPOV and the EU, as it does not make room for local seed systems or traditional
practices of seed exchange within peasant communities.”»® The EU PVP Regulation
rather enshrines the farmers’ privilege, whereby peasants are allowed to use the
product of the harvest which they have obtained by planting, on their own hold-
ing, a protected variety, again for propagating purposes in the field, on their own
holding.”® This derogation may be limited for certain species listed in national

124 Art 11, Directive 98/44/EC.

125 World Intellectual Property Organization, Exceptions and Limitations to Patent Rights: Farmers and/
or Breeders’ Sue of Patented Inventions, 2014.

126 Section 22(b1) of the Austrian Patent Act 1990.

127 Art 15, Council Regulation (EC) No 2100/94.

128 UPOV Secretariat, Explanatory Note on Exceptions to the Breeders’ Rights under the 1991 Act, 2013.
129 Art 14(1), Council Regulation (EC) No 2100/94.

laws, and on the area of cultivation.”® There are quite a significant number of EU
countries, which do not require royalty payment for farm-saved seeds, like Roma-
nia, Bulgaria, Italy, Malta, Luxembourg, Cyprus, Greece, Portugal, Croatia, Slove-
nia and Austria.

2. SEED MARKETING LAWS

The marketing of seeds and other types of plant reproductive material in the EU is
governed by twelve different Directives at EU level (EU Seed Directives). They es-
tablish the Common Catalogues of varieties of agricultural and of vegetable plant
species™’, pair the marketing of seeds to mandatory pre-marketing registration
requirements and establish quality criteria and seed production rules in different
crop-specific instruments.3? EU Seed Directives need to be transposed at national
level, which means that there are effectively 27 different seed marketing regimes
in the EU, with quite important differences. EU Seed Directives were adopted in
the 1960’s to ensure the identity, quality and productivity of seeds for the needs
and interests of the agricultural industry, and peasant seed systems are forced to
carve out their space as derogations and exceptions to this demanding rule.

a. Peasant seed systems saving, using and exchanging seeds

Seed marketing laws only apply to the marketing of seeds, defined in the Directives
as the ‘sale [...] aimed at commercial exploitation of seed to third parties, whether
or not for consideration’.”s ‘Trade in seed not aimed at commercial exploitation of
the variety [...] shall not be regarded as marketing’.”** This theoretically excludes all
exchanges of seeds between peasants and amateur gardeners, as well as seed sav-
ing activities for biodiversity conservation or its dynamic management. In paral-
lel, the Directive regulating the marketing of fruit propagating material, exempts
small producers engaged in local circulation activities.”>> These provisions none-
theless need to be transposed at national level, and their implementation has been
unequal at best. EU Member States’ margin of maneuver to define the scope of seed
marketing laws have affected peasant communities differently, from outright vio-
lation to conditional recognition of their rights to seeds.

130 Art 14(2-3), Council Regulation (EC) No 2100/94. See also detailed conditions in Commission
Regulation (EC) No 1768/95 of 24 July 1995.

131 EC Directive 2002/53 on the common catalogue of agricultural plant species, and EC Directive
2002/55 on the marketing of vegetable seed.

132 For a detailed appraisal of this regulatory system, see T. Winge, ‘Seed Legislation in Europe and
Crops Genetic Diversity’, Sustainable Agriculture Reviews, \Vlol. 15, 2015.

133 Although slight differences can be found in some Directives (fruit, vegetable other than seeds), the
seven main Directives (beet seed, fodder plant seeds, cereal seed, seed potatoes, oil and fibre plants,
vegetable seeds and the common catalogue of agricultural plant species) use these terms since 1998.

134 Art 2 of the aforementioned Directives.

135 Art 10(1.a), Council Directive 2008/90/EC of 29 September 2008 on the marketing of fruit plant
propagating material and fruit plants intended for fruit production.
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THE MANY SHADES OF SEEDS MARKETING IN THE EU

In certain countries, peasant seed systems are swallowed up in seed laws. In Estonia,
the mere transfer of seed from one neighbor to another is considered as marketing,
whether it is for free or not. The Polish national seed law considers any exchange or
circulation of seed as marketing, and only excludes movement for scientific purpos-
es and trials.

In other countries, the contours of seed marketing point towards peasants’ right to
seeds enshrined in UNDROP. Austrian seed laws allow the transmission of seed by
peasants or seed users against payment or in kind if the peasant or user does not
trade in seed, if the variety is not registered and if the transmission is done in small
quantities.”® In Denmark, authorities have issued instructions for non-commercial
use of seeds, which clarify that seed laws only govern the marketing of seeds for agri-
cultural and horticultural production, i.e. commercial production.’” More recently
in France, the Rural Code was amended to exclude from seed marketing laws ‘the
assignment, supply or transfer, whether free of charge or against payment of vari-
eties belonging to the public domain to non-professional end-users not aiming at
the commercial exploitation of the variety’, while exchanges between peasants are
considered mutual assistance.’3®

EU seed marketing laws only apply to listed genera and species, which are deter-
mined according to their commercial and industrial relevance. Each Directive
lists the species to which it applies. Non-regulated species, for which peasant seed
systems will not be constrained, count buckwheat millet, parsnips, and quinoa
amongst other species. EU Member States may choose to regulate additional spe-
cies, like France, where lentil seeds are regulated at national level, but they can also
request not to regulate species which are not relevant for their territories.

b. Access of peasant seeds to the market and diversified seed market offer

Despite their crop-specific differences, all EU Seed Directives require mandatory
pre-marketing registration, either of the variety (which is the dominant rule, re-
quired in the case of agricultural crop species', vegetable seed’+, and vine'"), or

136 Austrian Seed Regulation, 1997 (2016 Version), §4(3).

137 Ministry of Environment and Food of Denmark, Seeds 2. Instructions for amateur breeders, seed sav-
ers and companies, 2005, especially Section 7. See also Danish Seed Savers, Legal Aspects of seed trade
and exchange in the Baltic States and Denmark from seed-savers point of view, 2020.

138 French law on the transparency of the information in the food chain, June 2020, Art 10.

139 Agricultural crop species include fodder plant seeds (regulated through Directive 66/401), cereals
(regulated through Directive 66/402), seed potatoes (requlated through Directive 2002/56), beet seed
(regulated through Directive 2002/54), and seeds of oil and fiber plants (regulated through Directive
2002/57).

140 EC Directive 2002/55 on the marketing of vegetable seed.

141 Directive 68/193 on the marketing of material for the vegetative propagation of the vine.

of the supplier (which is the case for ornamentals', forest material*3, vegetable
propagating material other than seeds™, and partially for fruits™s). They also es-
tablish seed production rules, with quality standards such as humidity rates, but
also mandatory or optional seed lot certification (in agricultural crop species and
vine), or allow for more flexibility with post-marketing quality controls (such as
standard vegetable seeds or fruit CAC material). EU Seed Directives also include la-
belling and packaging rules based on the principle of official labelling and sealing.

Access to the seed market is quite difficult in the EU for peasant communities or
for actors who cater local varieties adapted to peasants’ needs. Civil society orga-
nizations have been sued for selling seeds not registered in the official seed cat-
alogues.”*® The main principle of pre-marketing variety registration in the main
crop species indeed requires varieties to comply with DUS criteria, which are deter-
mined by protocols established by UPOV and the CPVO. Access to the seed market
is subject to the same conditions as the grant of IPR. Access is even more difficult
for agricultural crops, since varieties also need to show their value for cultivation
and use (VCU), before they make their way into the national and then Common EU
Catalogue. In most national seed laws, this pre-marketing variety registration ob-
ligation is supplemented by an obligation to register as a seed producer or suppli-
er. This obligation creates hurdles for small actors to enter the seed market. Some
countries like Slovenia or Spain provide exceptions to the obligation to register as
a seed producer for small-scale actors, or those conserving genetic diversity.

Owing to growing criticism of EU seed marketing rules, and the restrictive impact of
mandatory DUS-based pre-marketing variety registration, some derogatory regimes
have been putin place. These regimes either allow EU Member States to provide adapt-
ed access to the market for certain types of varieties, in the case of conservation and
so-called ‘amateur’ varieties, or establish new light-touch access regimes, in the case of
the temporary experiment on cereal populations or organic heterogeneous material.

CONSERVATION AND AMATEUR VARIETIES IN THE EU

Since 2008, the EU common catalogues include varieties that do not comply with
traditional DUS criteria. Conservation varieties are landraces naturally adapted to

142 Directive 98/56 on the marketing of propagation material of ornamental plants.
143 Directive 1999/105 on the marketing of forest reproductive material.

144 Directive 2008/72 on the marketing of vegetable propagating and planting material, other than
seed.

145 Directive 2008/90 on the marketing of fruit plant propagating material and fruit plants intended
for fruit production.

146 Cases Kokopelli v Ifrance and Kokopelli v Baumaux, in B. Magarinos-Rey, Semences hors-la-loi. La
biodiversité confisquée, Editions Alternatives, 2015.

147 Commission Directive 2008/62/EC of 20 June 2008 for agricultural landraces, and Commission
Directive 2009/145/EC of 26 November 2009 providing for certain derogations, for acceptance of ve-
getable landraces [...].
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the local and regional conditions and threatened by genetic erosion, in vegetable
and agricultural crop species. Amateur vegetable varieties have no intrinsic value for
commercial crop production or are developed for growing under particular condi-
tions. National procedures show quite differing approaches. Some countries, like the
Netherlands, still require DUS testing in one growing cycle for these varieties, while
most EU countries rely on an unofficial description, results from unofficial tests or
knowledge gained from practice. Even though the system works quite smoothly in
some EU Member States, its administrative burden is considerable. Seeds from con-
servation varieties still need to be certified for agricultural crops, a heavy burden for
operators, and they can only be sold in their region of origin, and in limited quantity.
Amateur vegetable varieties can be marketed as standard seed, which eases opera-
tors’ burden, but only in small packages.

Although the regime of conservation and amateur varieties was a much needed
and welcome departure from the main EU seed marketing rules, their inherent
constraints, the high cost-benefit ratio considering the administrative burden
needed to cater to small markets, have failed to truly allow peasants to access the
seed market, or ignite the much-needed change towards market diversification.
The new EU Organic Regulation™?, adopted in May 20138, offers another opportu-
nity for peasants to access the seed market and sell their own seeds, but also to be
presented with a seed offer adapted to their local conditions, as preconized by UN-
DROP. It draws from the experience gained through the temporary experiment on
cereal populations™, but expands its reach to different material in all crop species.

THE NEW EU ORGANIC REGULATION

Under the Regulation that will apply from 2022, seeds from ‘organic heterogeneous
material’ may be marketed following a simple notification procedure, without variety
registration or seed lot certification. Breaking the myth of uniformity, these provisions
should allow the marketing of a much wider variety of seeds, including peasant se-
lections, and increase the use of agro-biodiversity in agriculture.”s® The EU Regulation
will contribute to enlarging peasants’ choice of locally available seeds, also thanks to
the temporary experiment to be launched for organic varieties, exploring the adjust-
ments needed for these varieties’ access to the national list and EU common catalogue.

148 Regulation 2018/848 on organic production and labelling of organic products.
149 EU Commission Implementing Decision 2014/150/EU.
150 Arche Noah, Seeds in the New EU Organic Regulation 2018/848, Information Note, 2018.

KEY FINDINGS

EU Seed Directives encroach on peasant seed systems, outlawing or burdening the
saving, use, exchange and sale of peasant seeds. They restrict the diversity of locally
adapted seeds that can be accessed by peasants on the seed market, as breeders cate-
ring to low input, agroecological or organic conditions have difficulties to register their
varieties. By using the same DUS criteria used to grant IPR to allow access to the seed
market, by additionally requiring proof of satisfactory agronomic value for agricultural
crops, and by imposing strict seed production rules through mandatory seed lot cer-
tification in certain crop species, EU seed marketing laws largely neglect and defy the
rights, needs and interests of peasants, even if they have been progressively asserted
as derogations to the general rules.

3. PLANT HEALTH LAWS

Before EU Plant Health Regulation 2016/2031, seed health requirements were
mainly governed by the EU Seed Directives.”s* The Regulation adopted a more
protective approach against plant pests, whether listed as priority, quarantine,
or regulated non-quarantine pests. It impacts peasants’ right to seeds enshrined
in UNDROP by applying to all movement of seeds, instead of only their trade or
marketing, without distinction on its commercial or local scale. All professional
operators, which would include peasants, need to be registered with authorities,
and can be authorised to issue plant passports following strict procedures. If seeds
are established as vectors of infection of regulated pests, they need to be accompa-
nied by plant passports, and operators need to establish traceability and pest risk
management plans. The Regulation contains a few exceptions that can provide
breathing space for peasants, for example on direct sales of seeds or plants to the
final consumer, but outside of distance contracts.

KEY FINDINGS

EU plant health rules have important detrimental effects on the rights of peasants to
save, use, exchange and sell their seeds. They put considerable administrative burdens
on all movements of seeds when viewed as vectors of pests and require substantial
financial and human resources.

151 EU Regulation 2016/2031 of the European Parliament of the Council of 26 October 2016 on protec-
tive measures against pests of plants.
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5. EU MEMBER STATES’
OBLIGATIONS FOR THE IMPLE-
MENTATION OF UNDROP

Building upon the state obligations highlighted in Section 3.E above, this
Section will illustrate those obligations in the EU context, highlighting
the changes required by the implementation of the right to seeds in the
EU, drawing from examples of best practices around the EU.

A. OBLIGATION TO ENSURE THE CONSISTENCY OF INTERNA-
TIONAL AGREEMENTS, NATIONAL AND REGIONAL LAWS AND
POLICIES WITH THE RIGHT TO SEEDS

When elaborating new international instruments, and when interpreting and im-
plementing the international obligations that they have already undertaken, in-
cluding at WTO, WIPO and UPOV, the EU and the EU Member States shall ensure
that peasants’ right to seeds is not infringed, but respected, protected and fulfilled.
In doing so, they shall consult and cooperate in good faith with peasants, through
their own organizations, before adopting and implementing international agree-
ments that may affect their right to seeds.

An UNDROP-compliant interpretation of the CBD and its Nagoya Protocol would
ensure the recognition and protection of traditional knowledge held by peasants
and rural communities. With regards to the 1991 Act of the UPOV Convention,
states would need to provide enough guarantees to avoid the misappropriation
of peasant seeds by the plant variety protection system. They would also need to
change their approach to the notion of “private and non-commercial use”, main-
taining peasant seed systems outside of the scope of plant variety protection, and
re-assess the farmers’ privilege and the breeders’ exception in light of UNDROP.
In the same vein, EU Member States engaged in the EPC’s Administrative Council
need to support the recent developments on patentability, making sure that no
patents are granted on the products and processes of conventional breeding, but
also that patent claims do not extend to native traits. Finally, the EU and EU Mem-
ber States shall also make sure that the free trade agreements previously signed
or currently negotiated with third countries do not lead to violations of peasants’
right to seeds in the EU and in other countries. This implies that they shall, inter
alia, stop requiring developing countries to accede to the 1991 Act of the UPOV
Convention, or to adopt laws that are in conformity with UPOV 1991. Instead,
they shall encourage developing countries to use the possibilities offered by TRIPS
to design sui generis systems of plant variety protection.

The obligation to ensure the consistency with the right to seeds also applies to re-
gional and national laws, which means that all EU laws and policies that challenge
the protection of, or restrict the exercise of the right to seeds shall be amended.
Mechanisms should be established to ensure the coherence of EU and EU Member
States agricultural, economic, social, cultural and development policies with the
realization of the right to seeds. As a result, the reform of the Common Agricul-
tural Policy shall include provisions and conditionality requirements that support
and protect peasants’ right to seeds and seed systems. EU laws and regulations
relating to IPR, seed marketing laws, and biodiversity conservation policies shall
respect and take into account the rights, needs and realities of peasants. Peasants’
rights to save, use and exchange seeds shall not be disproportionately hampered by
plant health requirements.

B. OBLIGATION TO RESPECT, PROTECT AND FULFIL THE RIGHT
TO SEEDS

In UNDROP, examples of ways through which the EU and EU Member States shall
respect the right of peasants to seeds include their obligation to avoid creating
obstacles to informal seed systems, which means for instance that they shall not
adopt a definition of seed marketing that integrates such peasant seed systems into
the realm of stringent requirements of variety or supplier registration and seed
production rules.

In order not to violate their obligation to protect the right to seeds, the EU and EU
Member States shall take all necessary measures to ensure that non-state actors
respect and strengthen the right to seeds. States shall as a result address the detri-
mental impacts that patents on plants have on peasants’ capacity to source seeds
and breeding material freely to develop varieties and populations more adapted
to their local conditions and social needs, in contradiction to peasants’ right to
develop their own seeds and knowledge enshrined in UNDROP. States shall also
adopt a more comprehensive look at the concept of novelty both in EU patent and
plant variety protection regimes, and ensure that the enforcement of these exclu-
sive rights do not counter the right to seeds, by preventing restrictive approaches
to the farmers’ privilege. States shall also prevent the risks arising from the devel-
opment, handling, transport, use, transfer or release of any living modified organ-
isms, which would require a truly precautionary approach in the defense of the
currently applicable biosafety legislation in the EU.

Finally, in order to fulfil peasants’ right to seeds, EU and EU Member States must
strengthen peasants’ access to seeds, by allowing peasant seeds, but also seeds from
locally adapted varieties to be marketed, whether inside or outside of current seed
marketing rules, as a derogation or, better, a self-standing regime. They must recog-
nize peasants’ role in the conservation, sustainable use and dynamic management
of crop diversity, and adequately compensate them for its maintenance and adap-
tation in a multi-layered European strategy on genetic resources.
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C. OBLIGATIONS TO SUPPORT PEASANT SEED SYSTEMS AND TO
PROMOTE THE USE OF PEASANT SEEDS AND AGROBIODIVERSITY

The obligations to support peasant seed systems and to promote the use of peasant
seeds entails the development of normative frameworks that allow peasants’ seed
systems to exist, fully operate and thrive as production and conservation systems.
EU Member States must not regulate peasant seed systems by unfit or dispropor-
tionate rules. They shall for instance consider the impact of stringent plant health
regulations on peasant seed systems and alleviate their detrimental effects. They
shall also reconsider currently applicable seed marketing rules to ensure that peas-
ants have access to a fair, impartial and appropriate system of evaluation and certi-
fication of the quality of their products, including seeds, at the local, national and
international levels, and to promote their participation in its formulation.

D. OBLIGATIONS TO PROTECT TRADITIONAL KNOWLEDGE,
INNOVATION AND PRACTICES, AND TO ENSURE EQUITABLE
BENEFIT SHARING

Pursuant to their obligation to protect peasants’ right to traditional knowledge,
innovation and practices, the EU and EU Member States first need to recognize the
existence of such knowledge in the hands of European peasants. The preservation
and promotion of traditional agricultural techniques and innovations, including
seed handling practices, must be fully integrated in the European laws and poli-
cies. Such recognition would need to translate in measures to ensure that the prior
informed consent or approval and involvement of peasants and their communities
are obtained before access to seeds and benefit sharing modalities are prescribed in
mutually agreed terms.

E. OBLIGATION TO ENSURE PEASANTS’ PARTICIPATION IN
DECISION-MAKING PROCESSES IN RELATION TO SEEDS

Even though the EU and EU Member States have a long-standing tradition of dem-
ocratic and inclusive governance, in which all social groups are encouraged to par-
ticipate in public affairs, including peasants, actions could be further taken to raise
the capacity of peasants and their organisations to participate in the decision-mak-
ing processes in relation to seeds, including in the elaboration, interpretation and
application of international agreements and standards and of national and region-
al laws and policies. The EU and EU Member States shall address the imbalanced
representation that more traditional actors of civil society or more resourceful in-
dustry actors benefit from compared to peasants.

F. OBLIGATION TO ENSURE THAT AGRICULTURAL RESEARCH
AND DEVELOPMENT INTEGRATE THE NEEDS OF PEASANTS, WITH
THEIR ACTIVE PARTICIPATION

The EU and EU Member States shall ensure that agricultural research and devel-
opment integrates the needs of peasants, by dedicating specific and consequential
funding streams to research on and development of orphan crops, local varieties
and seeds that respond to the needs of peasants. Building upon the experience
gained through different cycles of EU wide research projects, authorities shall con-
tinue to ensure and strengthen peasants’ active participation in the definition of
priorities and the undertaking of research and development of orphan crops and
local varieties, taking into account their experience in such research and develop-
ment. They shall encourage equitable and participatory peasant-scientist partner-
ships, such as peasant field schools and participatory plant breeding.
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6. CONCLUSION

The normative framework of the EU and EU Member States on seeds
has largely contributed to the fast development of European industri-
al agriculture and the increase in food production post-World War II.
Nonetheless, these laws and regulations have largely neglected peas-
ant systems and have contributed to the critical genetic erosion of seed
diversity and associated traditional knowledge in the continent, by
championing crop uniformity and ex-situ seed banks.

UNDROP has been adopted to rebalance power relations in rural areas and to
guarantee that states respect, protect and fulfil the rights of peasants who have
been long left out of regional and national policies. In its mission to strengthen
the rights of peasants, UNDROP has addressed a number of questions that are of
fundamental importance to society at large, including the preservation and more
democratic governance of biological and seed diversity.

UNDROP’s implementation is therefore key to redressing distortions of laws and
policies that have negatively affected European peasants and non-industrial farm-
ing systems as well as the rural environment and seed diversity.

The comprehensive nature of UNDROP, touching upon numerous policy fields
and requiring the adoption of a systemic and holistic approach to law-making that
isn’t confined to separate technical units, makes it a powerful tool to better protect
peasants’ right to seeds and seed systems in Europe.

ANNEX:

RELEVANT ARTICLES OF

THE UNITED NATIONS DECLARATION
ON THE RIGHTS OF PEASANTS
AND OTHER PEOPLE WORKING

IN RURAL AREAS

ARTICLE 1

1. Forthe purposes of the present declaration, a peasant is any person who engag-
es or who seeks to engage alone, or in association with others or as a community, in
small-scale agricultural production for subsistence and/or for the market, and who
relies significantly, though not necessarily exclusively, on family or household la-
bour and other non-monetized ways of organizing labour, and who has a special
dependency on and attachment to the land.

2. The present declaration applies to any person engaged in artisanal or small-
scale agriculture, crop planting, livestock raising, pastoralism, fishing, forestry,
hunting or gathering, and handicrafts related to agriculture or a related occupa-
tion in a rural area. It also applies to dependent family members of peasants.

3. The present declaration also applies to indigenous peoples and local communi-
ties working on the land, transhumant, nomadic and semi-nomadic communities,
and the landless, engaged in the above-mentioned activities.

4. The present declaration further applies to hired workers, including all migrant
workers, regardless of their migration status, and seasonal workers, on plantations, ag-
ricultural farms, forests and farms in aquaculture and in agro-industrial enterprises.

ARTICLE 2

I. States shall respect, protect and fulfil the rights of peasants and other people
working in rural areas. They shall promptly take legislative, administrative and
other appropriate steps to achieve progressively the full realization of the rights of
the present declaration that cannot be immediately guaranteed.
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3. Without disregarding specific legislation on indigenous peoples, before adopt-
ing and implementing legislation and policies, international agreements and oth-
er decision-making processes that may affect the rights of peasants and other peo-
ple working in rural areas, States shall consult and cooperate in good faith with
peasants and other people working in rural areas through their own representative
institutions, engaging with and seeking the support of peasants and other people
working in rural areas who could be affected by decisions before those decisions
are made, and responding to their contributions, taking into consideration exist-
ing power imbalances between different parties and ensuring active, free, effective,
meaningful and informed participation of individuals and groups in associated de-
cision-making processes.

4. Statesshall elaborate, interpret and apply relevant international agreements and
standards to which they are party, in a manner consistent with their human rights
obligations as they apply to peasants and other people working in rural areas.

5. States shall take all necessary measures to ensure that non-State actors that
they are in a position to regulate, such as private individuals and organizations, and
transnational corporations and other business enterprises, respect and strengthen
the rights of peasants and other people working in rural areas.

6. States, recognizing the importance of international cooperation in support of na-
tional efforts for the realization of the purposes and objectives of the present Dec-
laration, shall take appropriate and effective measures in this regard, between and
among States and, as appropriate, in partnership with relevant international and
regional organizations and civil society, in particular organizations of peasants and
other people working in rural areas, among others. Such measures could include:

(a) Ensuring that relevant international cooperation, including international de-
velopment programmes, is inclusive, accessible and pertinent to peasants and oth-
er people working in rural areas;

(b) Facilitating and supporting capacity-building, including through the exchange
and sharing of information, experiences, training programmes and best practices;

(c) Facilitating cooperation in research and in access to scientific and technical
knowledge;

(d) Providing, as appropriate, technical and economic assistance, facilitating ac-
cess to and sharing of accessible technologies, and through the transfer of technol-
ogies, particularly to developing countries, on mutually agreed terms;

(e) Improving the functioning of markets at the global level and facilitating time-
ly access to market information, including on food reserves, in order to help to
limit extreme food price volatility and the attractiveness of speculation.

ARTICLE 4

1. States shall take all appropriate measures to eliminate all forms of discrimina-
tion against peasant women and other women working in rural areas and to pro-
mote their empowerment in order to ensure, on the basis of equality between men
and women, that they fully and equally enjoy all human rights and fundamental
freedoms and that they are able to freely pursue, participate in and benefit from
rural economic, social, political and cultural development.

2. States shall ensure that peasant women and other women working in rural ar-
eas enjoy without discrimination all the human rights and fundamental freedoms
set out in the present Declaration and in other international human rights instru-
ments, including the rights:

(a) To participate equally and effectively in the formulation and implementation
of development planning at all levels; ...

(d) To receive all types of training and education, whether formal or non-formal, in-
cluding training and education relating to functional literacy, and to benefit from all
community and extension services in order to increase their technical proficiency;

(e) To organize self-help groups, associations and cooperatives in order to obtain
equal access to economic opportunities through employment or self-employment;

(f) To participate in all community activities;

(g) To have equal access to financial services, agricultural credit and loans, mar-
keting facilities and appropriate technology ...

ARTICLE 10

1. Peasants and other people working in rural areas have the right to active and
free participation, directly and/or through their representative organizations, in
the preparation and implementation of policies, programmes and projects that
may affect their lives, land and livelihoods.

2. States shall promote the participation, directly and/or through their repre-
sentative organizations, of peasants and other people working in rural areas in
decision-making processes that may affect their lives, land and livelihoods; this
includes respecting the establishment and growth of strong and independent orga-
nizations of peasants and other people working in rural areas and promoting their
participation in the preparation and implementation of food safety, labour and
environmental standards that may affect them.

ARTICLE 11

1. Peasants and other people working in rural areas have the right to seek, receive,
develop and impart information, including information about factors that may af-
fect the production, processing, marketing and distribution of their products.



2. States shall adopt appropriate measures to ensure that peasants and other peo-
ple working in rural areas have access to relevant transparent, timely and adequate
information in a language and form and through means adequate to their cultural
methods so as to promote their empowerment and to ensure their effective participa-
tion in decision-making in matters that may affect their lives, land and livelihoods.

3. States shall take appropriate measures to promote the access of peasants and
other people working in rural areas to a fair, impartial and appropriate system of
evaluation and certification of the quality of their products at the local, nation and
international levels, and to promote their participation in its formulation.

ARTICLE 15

4. Peasants and other people working in rural areas have the right to determine
their own food and agriculture systems, recognized by many States and regions
as the right to food sovereignty. This includes the right to participate in deci-
sion-making processes on food and agriculture policy and the right to healthy and
adequate food produced through ecologically sound and sustainable methods that
respect their cultures.

5. States shall formulate, in partnership with peasants and other people work-
ing in rural areas, public policies at the local, national, regional and international
levels to advance and protect the right to adequate food, food security and food
sovereignty and sustainable and equitable food systems that promote and protect
the rights contained in the present declaration. States shall establish mechanisms
to ensure the coherence of their agricultural, economic, social, cultural and devel-
opment policies with the realization of the rights contained in this Declaration.

ARTICLE 19

1. Peasants and other people working in rural areas have the right to seeds ..., in-
cluding:

(a) The right to the protection of traditional knowledge relevant to plant genetic
resources for food and agriculture;

(b) The right to equitably participate in sharing the benefits arising from the utili-
zation of plant genetic resources for food and agriculture;

(c) The right to participate in the making of decisions on matters relating to the
conservation and sustainable use of plant genetic resources for food and agriculture;

(d) The right to save, use, exchange and sell their farm-saved seed or propagating
material.

2. Peasants and other people working in rural areas have the right to maintain,
control, protect and develop their own seeds and traditional knowledge.

3. States shall take measures to respect, protect and fulfil the right to seeds of
peasants and other people working in rural areas.

4. States shall ensure that seeds of sufficient quality and quantity are available to
peasants at the most suitable time for planting, and at an affordable price.

5. States shall recognize the rights of peasants to rely either on their own seeds
or on other locally available seeds of their choice, and to decide on the crops and
species that they wish to grow.

6. States shall take appropriate measures to support peasant seed systems, and
promote the use of peasant seeds and agrobiodiversity.

7. States shall take appropriate measures in order to ensure that agricultural re-
search and development integrates the needs of peasants and other people work-
ing in rural areas; they shall take appropriate measures in order to ensure their
active participation in the definition of priorities and the undertaking of research
and development, take into account their experience, and increase investment into
research and development of orphan crops and seeds that respond to the needs of
peasants and other people working in rural areas.

8. States shall ensure that seed policies, plant variety protection and other intel-
lectual property laws, certification schemes and seed marketing laws respect and
take into account the rights, needs and realities of peasants and other people work-
ing in rural areas.

ARTICLE 20

1. Statesshall take appropriate measures, in line with relevant international obli-
gations, to prevent the depletion and ensure the conservation and sustainable use
of biodiversity, in order to promote and protect the full enjoyment of the rights of
peasants and other people working in rural areas.

2. States shall take appropriate measures in order to promote and protect the tra-
ditional knowledge, innovation and practices of peasants and other people work-
ing in rural areas, including traditional agrarian, pastoral, forestry, fisheries, live-
stock and agroecological systems relevant to the conservation and sustainable use
of biological diversity.

3. States shall prevent risks of violation of the rights of peasants and other peo-
ple working in rural areas arising from the development, handling, transport, use,
transfer or release of any living modified organisms.



ARTICLE 25

3. States shall encourage equitable and participatory farmer-scientist partner-
ships, such as farmer field schools, participatory plant breeding, and plant and an-
imal health clinics to respond more appropriately to the immediate and emerging
challenges that peasants and other people working in rural areas face.

ARTICLE 26

1. Peasants and other people working in rural areas have the right to enjoy their
own culture and to pursue freely their cultural development, without interference
or any form of discrimination. They also have the right to maintain, express, con-
trol, protect and develop their traditional and local knowledge, such as ways of
life, methods of production or technology, or customs and tradition. No one may
invoke cultural rights to infringe upon the human rights guaranteed by interna-
tional law or to limit their scope.

3. States shall respect, and take measures to recognize and protect, the rights
of peasants and other people working in rural areas relating to their traditional
knowledge, and eliminate discrimination against the traditional knowledge, prac-
tices and technologies of peasants and other people working in rural areas.

ARTICLE 28

1. Nothing in the present Declaration may be construed as diminishing, impair-
ing or nullifying the rights that peasants and other people working in rural areas
and indigenous peoples currently have or may acquire in the future.

2. The human rights and fundamental freedoms of all, without discrimination of
any kind, shall be respected in the exercise of the rights enunciated in the present
Declaration. The exercise of the rights set forth in the present Declaration shall
be subject only to such limitations as are determined by law and that are com-
pliant with international human rights obligations. Any such limitations shall be
non-discriminatory and necessary solely for the purpose of securing due recogni-
tion and respect for the rights and freedoms of others, and for meeting the just and
most compelling requirements of a democratic society.
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